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UNITED STATES DISTRICT COURT 
EASTER' DISTRICT OF MEW YORK 


LNITED STATES OF AMERICA, 
-against- 

JOHN DE LISO, THOMAS MC NAMARA, 
ALPHONSE MEROLLA and 
ALPHONSE M. MEROLLA, 

defendants. 


1584 


73-CR-442 


United States Courthouse 
Brooklyn, New York 

October 18, 1974 
10:00 o'clock A.M. 


Before: 


HONORABLE JOHN V . DOOLING, JR., U.S.D.J. 


2. 

23 


EMANUEL KARR 
OFFICIAL COURT RFPORTER 


25 
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Appearances: 


DAVID G. TRAGER, ESQ. 

United States Attorney 

for the Eastern District of New York 

BY: DAVID RITCHIE, ESQ. 

-and- 

MARSHA KATZ, ESQ. 

Special Attorneys, Task Force 

RONALD FISCHETTI, ESQ. 

Attorney for Defendant DeLiso 

LEONARD J. MEISELMAN, ESQ. 

-and- 

MICHAEL GILLEN, ESQ. 

Attorneys for Defendant Thomas McNamara 

MS. MARION SELTZER 
LEGAL AID SOCIETY 

Attorney for Defendant A.M.Merolla 
JOHN LEONE, ESQ. 

Attorney for Defendant A. Merolla 


Also present: 


RICHARD MC MULLEN 
Special Agent, FBI 
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(The following occurred in the absence of 
the jury.) 

MR. RITCHIE: Your Honor, we have a couple of 
3500 documents to be marked. 

MS. KATZ: Grand jury minutes regarding 
George Koch, dated May 16, 1973, which were marked 
in the prior trial as 3500-29. 

THE CLERK: 3500-31. 

(So marked.) 

THE COURT: I have received this, this is a 
police department. County of Suffolk, field report, 
PDCS 10530, Central Complaint Number 72-14431. 
Incident, found property, complaint affecting John 
McNamara, date of occurrence June 23, 1972, Priday. 

(The document was then handed to Mr. Gillen.) 

MR. GILLEN: Thank you. 

MR. RITCHIE: Can I share it? 

THE COURT: Do you want to share it with him. 

MR. GILLEN: I would like to see it myself. 

THE CLERK: That is a letter received by the 

Court. 

MR. GILLEN: Does your Honor want Mr. Walsh 
to keen this. 

THE COURT: They seem to attach importance to 
that, so perhaps he should. 
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HR. GILLEN: All right, fine. 

Could you nark it for identification. 

THE CLERK: Yes, sir. 

Do you want everything marked. 

HR. GILLEN: Yes, please. 

i 

THE CLERK: Defendant McNamara's exlibit AY 
for identification. 

(So marked.) 

MR. GILLEN: Do you have the original. 

THE CLERK: The question is does the Court have 

the original. 

i 

THE COURT: No, that is all we have. 

i 

MR. RITCHIE: Your Honor, I have previously 

J 

turned over as Government's exhibit 3500-36 a one- 

i 

page report of James Pavese, and I would like now 
marked grand jury minutes dated April 11, 1973 of 

i 

the witness John Sini, which previously had been 

I 

marked as Government's exhibit 3500-20. 

THE CLERK: It is now 3500-32. 

MR. RITCHIE: And I would ask that there be 
marked as 3500-33 the grand jury minutes of April 18,, 
1973 with regard to the witness John Sini which had j 

previously been marked as Government's 3500-19 in 

> 

the prior trial. 

THE CLERK: Now 3500-33. 
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MR. RITCHIE: Your Honor, I've already turned 

i 

over to defense counsel a one-page report of intor_ 

i 

view regarding Timothy Shea which was marked in this 
trial as 3500-29. 

Your Honor, I would ask that there be marked 
as 3500-34 a two-page report of interview — I am 
sorry, a four-page report of interview dated 3/1/73 

j 

regarding Thomas Gill. 

I 

That had been marked in the prior trial, I 
don't have that marking presently. 

! 

THE CLERK: Now 3500-34. 

MR. RITCHIE: I believe it was turned over as 
Brady material in the last trial and not as 3500 
material. 

I think that is it. 

I am sorry, your Honor, I have two more re¬ 
garding Detective Gill to be marked, one is a one- 
page report of interview dated March 2, 1973 with 
regard to Detective Thomas Gill. 

TIIE CLERK: 3500-35. 

MR. RITCHIE: And as Government's 3500-36 a 
two-page report of interview dated March 29, 1972 
with regard to the v/itness Detective Thomas Gill. 

TIIE CLERK: So marked, 3500-36. 
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MR. RITCHIE: Your Honor, I believe we are 
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ready to proceed. 

| 

THE COURTS All right. 

I 

(At 10:40 o'clock a.m. the jury took its place 
in the jury.box.) 

MR. RITCHIE: The Government will call as its 
next witness Thomas Gill. 

THOMAS PATRICK GILL, called as a 

I 

witness on behalf of the Government, having been 

t 

duly sworn by the Clerk of the Court, testified as 
follows: 


11 

DIRECT EXAMINATION 

12 

BY MR. RITCHIE: 

13 

Q 

Sir, what is your occupation? 

1 

14 ; 

A 

I am a police officer. 

15 

Q 

For which police department? 

16 

A 

I am assigned to the Suffolk County Police 

17 

! 

Department. 

18 

Q 

And what is your position, are you a patrolman 

19 

or a detective? 

i 

20 

| 

A 

I am a detective assigned to the Homicide 

21 

Squad. 

1 

| 

22 

Q 

And how long have you been assigned to the 

23 

i 

Homicide 

Squad? 

24 

A 

|| 

For the last nine years. 

25 

« 

Now, do you know an individual named Harold 
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Goberman? 

A Yes, I do. 

Q And did you know him in June of 1972? 

A Yea, sir, I did. 

Q Directing your attention to June 5, 1972, did 

you have occasion to hear from Mr. Goberman? 

A Yes, sir, I did. 

Q And where were you at the time you heard from 


him? 

i 

A I was in the Suffolk County District Attorney'is 

I 

Office in Riverhead when I received a phone call from 
Harold Goberman. 

| 

Q And at that time did Mr. Goberman make a 

complaint to you regarding one Thomas McNamara? 

A Yes, sir, he did. 

Q And what did he say to you? 


A He told me that he was having problems at 

the McNamara job and that a bunch of goons had showed up 
on the job and they threatened him with a gun. 

Q That was — 

THE COURT: What was the date of that, Mr. 

Gill. 

THE WITNESS: That was June 5th, I believe. 


25 


THE COURT: Five? 
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THE WITNESS: Yea. 

MR. RITCHIE: I have no further questions, 
your Honor. 

CROSS-EXAMINATION 
BY MR. GILLEN: 


t 

i 

i 

i 

i 

i 


Q Mr. Gill, would you tell us, please, if Mr. 

I 

Goberman said anything about being beaten to you or did 
he just say that he was threatened with a gun, if you re- 

j 

call, sir? 

A I believe he said he was pushed around and 

threatened with a gun. 

Q Did you see him that day? 

I 

A Yes, sir, I did. 

Q Did he have any physical marks of injuries of i 

any sort whatsoever? 

A No, sir. 

I 

Q Nov, do you know of a man by the name of 

■ 

Salvatore Spatsarella? 

A Yes, I do. 

Q Now, in or about April of 1972, did you observe 

Mr. Spatsarella? 

I 

A Yes, sir, I did. 

MR. RITCHIE: Your Honor, I'm going to object 
to any further leading now, Mr. Gill has become a ; 


» 


II 
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defense witness. 

THE COURT: Whatwas that. 

MR. RITCHIE: I say that Mr. Gill has now 
become a defense witness. 

i 

THE COURT: I believe he Is being examined 
beyond the direct, so you must not lead. 

BY MR. GILLEN: 

Q Well, did you ever see him down around 

Nesconset Highway on the McNamara Buick-Pontiac job site? 

A Yes, sir, I did. 

I 

0 How many times? 

THE COURT: Please don't lead, Mr. Gillen. 

MR. GILLEN: Your Honor, I am in a strange 
position, quite frankly, and I think your Honor knows 
what I mean. 

THE COURT: No, you are not. 

MR. GILLEN: May I respectfully except. 

BY MR. GILLEN: 

0 What did you observe if anything at the 

McNamara Buick job site in connection with this man Sal 


7 , Spatsarella? 

23 ' A I observed Mr. Spatsarella on the job site 

on three different occasions. 

Q Did you ever see him with Mr. Goberman? 


241; 

25 
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A Yes, I did. 

Q Now, can you tell us please whether you know 

a man by the name of Allan Goberman? 

A Yes, sir, I do. 

Q Did you have any conversations with Allen 

Goberraen with reference to the complaint of Harold Goberman? 

A Yes, sir, I did. 

Q Tell us when you first spoke to Allen 

Goberman, where this took place, when it took place, what 
he said to you and what you said to him? 

A It was the same night that I had received the 

call from Harold Goberman and I met Allen Goberman and 
Harold Goberman at the Mt. Sinai Fire Department parking 
lot and I told Harold Goberman that I had stopped at the 
McNamaras and questioned him with reference to the complaint 
he had made to me earlier that day and they denied any gun 
being around or any violence, and I asked — Harold Goberman 
told me that Alim was there and I asked Allen if he had seerl 
a gun, and he said, "No." 

J 

(Continued next page.) 
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Q Did you have any other, further conversation!i 

with Harold Goberman with reference to this alleged gun? 

A Yes, sir, I did. 

I 

Q Would you tell us where, who was present i 

and when and what was said by who? 

I 

A This was a few days later at the office of 

Len-Al Construction on Hoffman Avenue or Hoffman Lane — 

I don't know the correct name of the street — in Hauppauge 
and again I asked Allen Coberman if he had seen a gun and 

I 

! 

he said no. ! 

I 

i 

MR. GILLEN: Nothing further, your Honor. 

Just one more question. 

Q Didn't Harold Goberman ever threaten 

Thomas McNamara in your presence? 

A Yes, sir, he did. 

* I 

Q What did ha say? 

A He told me that if his — if Thomas McNamara 

didn't stop coming around the job and bothering him that 
his sons were going to find him laying face down in the mud, 

Q When was this? 

I 

I 

A This was sometime after the June 5th 

incident, I believe. 

MR. GILLEN: Thank you. 


25 


Nothing further. 
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2 MR. RITCHIE: Any other questions? 

/ 

3 MR. FISCHETTI: I have no questions. 

4 MR. LEONE: No questions. 

5 I; REDIRECT EXAMINATION 


6 !l 

1 

BY MR. RITCHIE: 

' 

7 | 

II 

Q 

Now, are you a personal friend of — 



MR. GILLEN: Objection, improper — 

9 


MR. RITCHIE: Your Honor, this is on cross- 

10 

' examination — 

11 


MR. GILLEN: Improper redirect, sir. 

12 


THE COURT: No, it is not. 

i 

13 

i 

( 

i 

Overruled. 

14 

BY MR. RITCHIE 

• 

| 

15 1 

Q 

Were you a personal friend of John McNamara? 

16 

A 

Yes, sir, I am. 

• i 

17 

Q 

i 

And have you obtained any orders from the 

18 

McNamara Car Agency? 

19 

A 

Yes, sir, I have. 

20 

Q 

And you purchased it from them because you 

21 

were a friend 

of the McNamaras; did you not? 

22 

A 

That is partially true. 

23 

ii Q 

You testified previously in this case, 

24 

i 

have you not, 

Officer? 

25 

A 

Yes, sir, I did. 
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0 And when you testified you appeared as a 

witness for the defendants; did you not? 

MR. GILLEN: Now, your Honor, I object. 

MR. FISCHETTI: I object to that. 

THE COURT: That is quite beside the point. 
MR. GILLEN: I would ask the jury be so 
instructed. 

MR. RITCHIE: I am sorry. 

TIIL COURT: What did you say? 

MR. GILLEN: I asked that the ,ry be so 
instructed. 

THE COURT: I have just said so. 

MR. GILLEN: That is precisely what I wanted 
to bring out and couldn't. 

THE COURT: Please! 

BY MR. RITCHIE: 

0 On that prior occasion, and I direct your 

attention to page 1756, line 17 and 18 — I’m sorry, 18 
and 19, were you asked this question — 

l 

MR. GILLEN: Will you just give us a moment 
Mr. Ritchie? 

MR. RITCHIE: Okay, fine. 

i: 

MR. GILLEN: May I have the page number, 

■ 

Mr. Ritchie? 


t 
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I 

MR. RITCHIEs 1756. 

MR. GILLEN: 1 will object to this, your 

Honor, and — 

THE COURT: May I see it? 

(The document was handed to the Court by 
Mr. Gillen.) 

(The following occurred at side bar without 
the hearing of the jury.) 

MR. RITCHIE: That will be line 16 through 19. 
Your Honor, there is a contradiction, I believe 
there is in light of the answer, now he has said 
that that is partially true when in fact last time 
he said "Yes" in response to this line of questioning. 
MR. GILLEN: He said he was a friend and he 

| 

said the same thing now. 

MR. RITCHIE: No, it concerns the question, 

"Do you go in to purchase cars because you are a 

I 

personal friend?" And last time he said, "Yes," 
this time he said, "Well, that is partially true." 

MR. GILLEN: Where is the contradiction? 

MR. RITCHIE: I believe there is a contradic-f 

i 

j 

tion. 

! 

i 

I will leave it to the Court. r 

\ 

THE COURT: You are referring to this? 
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MR. RITCHIE: Yea. 

(Judge Dooling then produced the document.) 
THE COURT: Well, well. 

MR. RITCHIE: All right, your Honor, yea, 
your Honor. 

BY MR. RITCHIE: A 

Q Now, when did you first meet either Thomaa 

/ 

McNamara or any member of his family? 

MR. GILLEN: I will object to that, your 
Honor. If he wants to say when he first met 
Thomas McNamara, no objection. 

THE COURT: I am sorry. 

MR. RITCHIE: I have a point to make, your 

Honor. 

MR. GILLEN: Let him break it down. 

MR. RITCHIE: I will make an offer of proof 
at the side bar. 

(Continued next page.) 
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(The following occurred at side-bar without 
the hearing of the jury.) 

MR. GILLEN: My objection is, your Honor, 
that he knew Jinny McNamara before June 5th and he 
first met Thomas McNamara and John McNamara to my 
knowledge on June 5th. Mr. Ritchie's question is 
all encompassing. When did you meet any of his 
family? It is like, When did you stop beating your 
wife. 

MR. HTCHIE: He has informed me that he first 
met any of the McNamaras shortly before June 5th and 
that on June 5th he spoke with them and accepted 
their word and that on June 7th he was in Desmond 
O'Sullivan's office giving information about the 
McNamaras and that he had previously given informa¬ 
tion to the McNamaras about Goberman. He attended 
the wedding of John McNamara and purchased cars from 
the McNamaras. He has utilised the McNamaras, in 
conversations with Janet McCartney he told Janet 
McCartney that he could get back her car if she 
would provide information about Harry Goberman and 
about the murder, where Mr. Goberman was a witness 
for the prosecution. 

MR. GILLEN: Yes, Mr. Goberman as a witness 


i 




Gill 




9 I' 

I 

10 I 

II 


11 




15 1! 

II 

16 j 

17 ij 

l| 

18 ii 
II 

19 

II 

20 i! 


21 

■i 

23 


24 

25 j. 


1731a 


3 600 


for the People did meet Mr. Gill, but Mr. Gill did 
not meet Thomas McNamara until June 5th. 

Now, if Mr. Ritchie wants to say. When did 

i> 

you first meet Thomas McNamara? Fine, but what he 
is doing is saying, Thomas McNamara or any members 
of his family, and no matter what he says he will 
think he has an inconsistency. 

Why doesn't he ask his questions properly. 

THE COURT: When did he first meet any of the 
McNamaras? 

MR. GILLEN: Fine. 

THE COURT: When. 


i 

i 

i 

i 

I 


i 

i 

MR. GILLEN: I don't know the exaot date, it 
was prior to June 5th, and that was James McNamara. 

MR. RITCHIE: He testified it was in April 

1972 — 

MR. MEISELMAN: Yes, that was James McNamara. 
MR. RITCHIE: Yes, your Honor, that was James 
McNamara but in conversations with me now he tells 
me it may have been June — April to June. 

- i 

l 

Now I am not particularly concerned with that, 
what I'm concerned with is that he hardly knew the 
McNamaras from June 1972 and yet he has purchased 

» 

care from the McNamaras and has been meeting with 
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3 Gill 

j 

attorneys to the McNamaras, as well as Janet McCartney. 

i 

MR. GILLEN: Well, let me say this, I haven't 
gotten any 3500 or Brady material that you have 
turned over concerning Janet McCartney because — 
and I haven't spoken to Janet McCartney, but — 

MR. RITCHIE: I have not yet closed my case. 

\ 

MR. MEISELMAN: Haven't you spoken with 

I 

Janet McCartney. 

MR. KTCHIE: Janet McCartney was interviewed 
by the Government. 

THE COURT: He doesn't have to show it. 

i 

MR. GILLEN: Excuse me, your Honor, in that 
connection you will remember that there was a Brady 

V 

demand at the last trial. 

MR. RITCHIE: Tour Honor, there is no Brady 
material, I will turn the material I have over to 
the Court, in fact I will turn it over to defense 
counsel, I don't mind, but my point is that Janet 
McCartney made allegations about Thomas Gill. We 
don't have Janet McCartney, we are not going to use 

I 

her, but Thomas Gill was interviewed and he stated 
that he had gone looking for information from Janet 
McCartney and promised him assistance concerning the 
criminal acts of Harold Goberman. 
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MR. MEI8ELMAN: I think you will remember in j 
the grand jury minutes that Thomas Gill testified 
and stated unequivocally in the grand jury testimony 
that what he said was on his behalf, that the 
McNamaras had nothing to do with it. 

MR. RITCHIE: He never appeared at the grand 
jury, your Honor. 

MR. MEISELMAN: Then in the 302. 

MR. RITCHIE: The 302, that was not sworn 
testimony at any rate. 

i 

MR. MEI8ELMAN: What has the murder case therr 
got to do with this. 

MR. RITCHIE: He did state he did go back to 
the McNamaras — 

THE COURT: What is the purpose of all of 

I 

this. 

MR. RITCHIE: To show a bias on his part. 

MR. MEISELMAN: He was trying to use Janet 
McCartney as a prime witness against Harold Goberman 
in the homicide case and that is their side of the 
story. 

THE COURT: He may inquire. 

For heaven sake, will you please hurry up. 

I 

MR. GILLEN: Tour Honor, may I say what has 

i 

- i 

i 
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9 

10 

11 I 

12 II 

13 

14 jj 

li 

15 |i 

16 j 

n 


18 

19 

20 

21 

i 

22 I 

23 

I 

24 ! 


| 


5 Gill 

been happening in this case ib that the Government 
has been calling all the defense witnesses. 

THE COURT: You are referring to Mr. Gill. 
MR. GILLEN: Yes, sir, and now Mr. Ritchie 
claims bias, he called him as his witness. 

MR. RITCHIE: I called him as a witness for 


a very narrow point. 

MR. GILLEN: The testimony is no different 
whatsoever from the last trial. 

Let me say this, you called him to lay a 
trap, and I want this on the record. 

MR. RITCHIE: I am not trying to lay a trap 


for anything. 

I 

MR. GILLEN: He is going to call Ms. Tomaselli 
(phonetic) to make a statement. 

THE COURT: Now, Mr.Gillen, you know the 
witness, you have interviewed him freely — 

MR. GILLEN: Yes, sir, yes, sir. 

THE COURT: Mr.Ritchie has called him to 

* t 

testify to one significant fact that is central in 
the cas<e and you then took him over as a witness to 
bring out facts which are a part of the contentions 
of the defendants. Mr. Ritchie is free to pursue 
such further inquiries that would show the reasons 
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6 Gill 


| 

1 

I 


why he has testified as you have adduced through him, 
and this also lends additional force to the testimony 
brought out on his direct examination since it now 


becomes an unwilling confession by an unwilling 
witness. 


(The trial then proceeded within the hearing 
of the jury.) 

(Continued next page.) 
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EK: 88 

f 

i 

1/4 2 

(The trial then proceeded within the hearing 

3 

of the jury.) 

i 

4 

REDIRECT EXAMINATION 

5 

BY MR. RITCHIE: (Cont.) 

6 

Q I will put that last question again: 

7 

When did you first meet any of the McNamaras? 

8 

A My first meeting with the McNamaras — 

9 

THE COURT: Any of them, not as a group but 

10 

any one of them. 

11 

A Any one of them, I was introduced to Tom 

12 

McNamara by Harry Goberman at a trailer on the job site. It 

13 

1 

was only this Mr. McNamara and I said hello. 

14 

1 

Q When did you -- 

' 1 

15 

THE COURT: Can you fix the time, Mr. Gill. 

16 

, ' 

THE WITNESS: This would have been probably 

17 

late April or maybe early May. 

18 

Q When was the next time you saw Mr. Thomas 

19 

McNamara? 

20 

A June, I guess it was June 5th. 

21 

Q Prior to seeing Mr. Thomas McNamara on June 

22 

5th, had you met any other members of the McNamara family? 

23 1 

A Yes, sir, I did. 

24 

0 Which member or members? 

25 

A James McNamara. | 

' 

j 
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i 

Q And when you met — when did you meet James 

I 

McNamara in relation to June 5th? 

i 

A I believe it was in the latter part of May. 

Q At that time did James McNamara talk to you 

about Harry Goberman? 

A Yes, sir, he did. 

Q And did he ask you your opinion of Harry 

Goberman? 

; 

A Yes, he did. 

I 

Q And did you tell him that opinion? 

I 

A Yes, sir, I did. 

Q And what did you tell him at that rime? 

A James McNamara was concerned of the fact that 

Harry could be considered dangerous and I told him that to 
me he could be considered dangerous. 

Q And you had never met any of the McNamaras 

prior to April 1972; is that correct? 

■ 

A That ir correct. 

Q And did you attend the wedding of John McNamara 

in March 1973? 


22 A No, I did not in March, no. 

23 Q Were you — did you, did you attend his 

l! 

24 wedding? 

25 A Yes, sir, I did. 
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Q When was it? 

A I believe it was in the summer of '73. 

Q Wasn't that wedding originally set for two 


5 j days after you first spoke with Detective — with, with 

6 Special Agent Mullen with respect to this case? 


7 

A 

Yes, sir, it was. 

8 

Q 

And that was in March of 1973, wasn't it? 

9 

A 

Yes, sir. 

10 

Q 

And were you invited at that time; is that 

11 

right? 

"** I 

12 

A 

Yes, sir. 

13 

Q 

Now, do you know an individual named Janet 

1 

14 

1 

McCartney? 

1 

15 i 

A 

I 

Yes, sir, I do. 

16 

Q 

And she is or was a girlfriend of Harry 

17 i 

1 

Goberman; was 

she not? 

18 ; 

* 

Yef, sir, she was common-law with Harry. 

19 | 

Q 

Well, there is no such thing as a common-law 

20 

wife — 

il 

1 

« 

21 

ii 

She was living with him. 

22 

ii 

Q 

She was living with Harold Goberman? 

i 

23 

A 

1 

Yes, sir. 

24 

Q 

1! 

Did you ever premise to get her car back from 

25 

the McNamaras 

ii 

1 

if she would supply information with regard to 
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Gill-redirect 

the criminal activities of Harry Goberman? 
A Yes, sir, I did. 

(Continued next page.) 
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Gill-direct 1608 

2 


0 

Tnat was after you met the McNamaras, was it 

3 

not? 


j 

4 


A 

Ye3 sir, it was. This — 

5 


Q 

Did you want to explain? 

6 


A 

This was, I'm not sure if it was prior to 

7 

June 

5th or after, it was sometime during that period. 

8 


Q 

Now, you testified that Harry Goberman 

9 

threatened 

the life of Thomas McNamara in your presence, is 

10 

that 

correct? 

11 


A 

Yes sir, I did. 

12 


Q 

Now, was Thomas McNamara present at that time? 

13 


A 

No sir, he wasn't. 


14 


Q 

It was you and Harry Goberman, right? 


15 


A 

That is correct. 


16 


Q 

In fact, at the time Harry Goberman was putting 

17 

up some construction work on your house when this statement 

18 

allegedly occurred? 

19 


A 

1 

1 

No sir, that is incorrect. 

20 


Q 

How did it come about? Where was this 


21 

meeting? 

1 

22 


A 

' 

His brother Allen was putting up a shed in my | 

23 

back 

yard, 

a tool shed. 


24 


Q 

It was Allen, not Harold? 


25 


A 

Allen was putting up the shed. Harry stopped 
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Mr. O'Sullivan about Harry Ooberman's criminal background, 


did you not? 


Yes sir, I did. 

This was very shortly after you first met 


the McNamaras, is that correct? 


"hat's correct. 


Q This was subsequent to Harry Goberman having 

made a complaint to you about a beating by Thomas McNamara? 

A That is correct. 

MR. GILLEN: I object to the phrase beating 
by Thomas McNamara. 

THE COURT: Yes. 

MR. RITCHIE: I should rephrase that. 

MR. GILLEN: Yes. 

0 This is aftar the time when Harry Goberman 

had made that complaint about goons being on the job and 
his being threatened with a gun and pushed around? 

A Yes. 


for 9 years? 


Now, you have been a homicide detective 


Yes sir. 


You are trained ir. the investigation of 


murders and the collection of evidence? 


Yes sir. 


_ 








1 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


|l 


I 


C 


kill a person 
of that person 


OM? v - 

' ’ '" ” * n»f r 
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Is it not a fact a statement of intention to 
l>c crime evidence in a later prosecution 
for the murder, the murder of Thomas McNamara? 

I 

•’•R. GILLEN: What murder? Here he is here 1 


(indicating) . 


*R. EITChlG: I art well aware of the fact he. 


is here. 

THE COUF.T: Rephrase your question, Mr. Ritcjiie, 

! 

The question, do you believe that evidence j 

I 

of the threat to kill can be used in evidence 

i 

against a person making a throat at a later trial ; 

I 

of taat person for the homicide of the threatened 
person? 


THE V.ITNESS: Do I believe — are you talking 
about the Silver Somers murder? 

Tiili COURT: No, this is a general question. 

A Through my investigative experience? 

U Yes. 

A Could you ask me the question again? 

MR. RITCHIE: Can you please read it back. 

The Court's question. 

THE COURT: I thought Mr. Gill thought that 


it was so wound up that he couldn't answer it and 
that's why he asked you to ask it again. 
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Is that about it, Mr. Gill? 

THE WITNESS: It sure is. 

Q In general, would you consider a statement 

of intent to murder to be important evidence in a later 

* 

murder prosecution of the individual threatened? 

A Yes. 

MR. RITCHIE: I have no further questions. 
CROSS-EXAMINATION 
BY MR. GILLEN: 

Q Mr. Ritchie asked you about a woman by the j 

i 

name of Janet McCarthy, did she supply you with information^ 
about Harry Goberman's involvement in the Silver murder? 

A Yes. 

MR. RITCHIE: Objection. 

THE COURT: Overruled. 

A Yes, she did. 

Q Isn't it a fact she told you that Harry 

Goberman admitted to her that he hit Silver with a pipe? 

MR. RITCHIE: Objection. Hearsay. 

THE COURT: She could not have admitted it, 

I 

she could make that assertion, Mr. Gillen. 

Q Did she make such an assertion? 

A She told me that Harry Goberman partici¬ 

pated in the murder along with Sam — 
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1613 


MR. GILLEN: Thank you, no further questions; 
redirect EXAMINATION I 


BY MR. RITCHIE; 


W Detective Gill, has Harry Gobennan ever 

been prosecuted for that murder? 

A NO. 

° Isn ’ t it a fact that you put him on the 

atanu as a witness in that murder? 

TOE COURT: He did not try the case, I'm 

sure. 

C‘ Is it not a fact — 

MR. GILLEN: I object. 

THE COURT. The jury la fully Informed about 

the fact that he was a witneaa In the trial an you 
remember. 

Next question. 

MR. RITCHIE: I have no further questions. 
MR. GILLEN: Nothing further. 

MR. LEONE: No questions. 

the COURT: All right, fir. Gill, you are 
excused. 

(Continued next page.) 
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16 

17 

18 
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20 
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23 

24 

25 


MR. RITCHIE: TV* '■’overnment calls 

! 

.7. T.lnot 1 —' Fhra. 

J TIMOTHY 5 F F A. , called ar. a v/i triers on behalf 

! 

of the United ftatos of America, having first been 
duly sworn by the ClerV of the Court, toob the 

i 

witness stand and testified as follows: 

i 

DIRECT EXAMINATION 

i 

BY MR. RITCHIE: 

! 

0 Mr. Shea, your full name is John Timothy Ehca? ; 

A Yes. 

o You are an attorney at law? 

That is correct. 

IIow long have you been such? 

Almost ten voars. 

With what lav; firm are you associated? 

Ounniolo . that's C-u-n-n-i-g-l-e, Killian, 
K-i-l-l-i-a-n, Johnson, and Eboa. 

And you are a partner with that firr? 


A 

0 

A 


A 

o 


Yes. 


I J ow long have yon been associated vita that fig: 

I 

T’ell , T was e-yip3oved in November o'* i°vG by 

!thf firm* that was then brown as Cunnigle, Killian and Johnnot} 

I 


o And vou became partner on' if l :ccarc "urnielej 

i 

.1 

Killian, Johnson, and She'? 

A Yes, that was ir: 3°70. 


tl 
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I 1 


Shea-direct 

Where is the firm'3 office? 

Port Jefferson, Hew York. 

What type of practice do you have, civil or 

5 Criminal? 

I 

6 I A Civil practice, basically. 



7 0 Have you ever — withdrawn. 

g ]l Do you know an individual by the name of 

j! 

9 Thomas McNamara? 

10 A Yes. 

q When did you first meet Mr. Thomas McNamara? 

A I would say in 1967. Perhaps '66, '67. When 

n i first cane out — within six months to a year I met Thomas 

McNamara for the first tine. 

n If you know, when did your law firm represent 


, t Mr. Thomas McNamara? 

A I believe that would have been somewhere 

j 4 around '68 or '69. 

Mr. McNamara was represented by another 

] 

: attorney, a Mr. Arthur Bergen, when I first went with the 

firm in 1966. 

0 Now, have you ever represented Mr. McNamara? 

, A Yes. 

i y 

0 Have you ever represented — did there ever 

McNamara corporate accounts? 


- C ome a time you handled any 
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14 


Shea-direct 

A Yes, I did some work for McNamara Buick- 

Pontiac and some work for McNamara Re New Car Corp. There 

I 

are one or two other corporations which we either 

i 

incorporated or had something to do with in working for 

i 

Mr. McNamara. 

Q So Mr. McNamara has had a number of corpora- 

j 

I tions? i 

: 

A Yes. 

II 

MR. MEISELMAN: Objection. 

THE COURT: What? 

ij 

MR. RITCHIE: Has had a number of corporations* 

MR. MEISELMAN: That is completely irrelevant. 

ij i 

MR. RITCHIE: I will withdraw it. 


15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


BY MR. RITCHIE: 

I 

Q Can you explain to the jury what type of 

corporation McNamara Buick-Pontiac is, what its business is, 
and what type of corporation McNamara Re New Cars, Inc. is 
and what its business is? 

MR. MEISELMAN: I object. If your Honor 

II 

pleases, I object with respect to McNamara Buick- 
Pontiac — 

THE COURT: In the light of what we were 
discussing yesterday, I think it is best. 

A McNamara Buick-Pontiac, Inc. is a franchise 




J 


I 

! 

i 
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1 Shea-direct 

2 of General Motor®, franchise dealer of General Motors and 

3 they have a franchise agreement. I think it was incorpor- 

4 ated somewhere in the 50s when Mr. McNamara first opened up 

5 his dealership. We, as a firm, began to represent McNamara 

6 Buick-Pontiac, as I said, when Mr. Bergen became associated 

7 with our firm and Mr. McNamara's business became our 

8 business and ray partner, Mr. Johnson, represented McNamara 

9 Buick-Pontiac at that time. 

10 0 Would it be fair to say McNamara Buick-Pontiac 

sells cars? 

12 A Yes. 

i 

13 Q DO you know where it sells cars at the present 

14 ijtirae, if you know? 

15 MR. meiselman t Objection. 


16 ji 


It' 

19 ‘| 



THE COURT: I think we better have that in 
the record. 

A Yes, in Port Jefferson. On Nesconset Parkway. 

Q When was that built? 


20 i A The summer of 1972. 

|l 

i 

Q Would it be spring-summer, IS 72? 


A I believe it started in the spring and 


23 completed somewhere in the fall or end of summer, 1972. 

! 

0 Then it opened, and cars were sold out of 

25 that showroom? 
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MR. MEISELMAN: Objection. 

A Yes. 

THE COURT: Overruled. 

Q Prior to the time that McNamara Buick-Pontiac 


6 

7 

8 

9 

10 

11 




13 


was selling cars from the showroom on Route 347, if you 

know, where had it been selling cars previous to that? 

ij 

A That would be Port Jefferson, by the harbor, 

25A, which is called Main Street in Port Jefferson. 

!i 

0 Is that old building located at the inter¬ 

section of Main Street and 25A? 

A That is correct, 

Q As a matter of fact, it isn't an intersection. 


H it is a -T"? 

A A "T" right down to the harbor. Main Street 

goes to the harbor and "t's" out to 25A. 

i 

. q What, if you know, is the business of 

1C McNamara Re New Cars, Inc.? 

18 

I A From what I know, it was incorporated in 1969, 

Ij 

2C September of 1969. Unknown to roe, ray partner Bill Johnson 

I 

incorporated it in September of 1969. There was no work 

j, 

,, done for that corporation as far as I know since then, since 

ii 

23 September 1969. It was left as a dormant corporation. I 


24 

25 


don't have any personal knowledge of the original purpose 

1 

^or the incorporation, but it was in 1969. 

j 

It 
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.t Inc. in 1972? 


Shea-direct 


Did you do any work for McNamara Re New Cara, 


•72, yea, air. 

In 1972, what, if any, business was McNamara 


Re New Cara conducting? 


A Number one, it waa, according to the Govern¬ 

ment contract, February 1972, construction contract — 
after it was entitled, became the title holder of the 
property upon which the new building waa constructed in 
Port Jefferson. 

Q Would it be fair to aay that McNamara Re New 

Cara, Inc. was a holding company for the land and building 
in which McNamara Bulck and Pontiac conducted its business? 

MR. MEISELMAN: Objection. 

THE COURTz On what grounds, Mr. Meiselman? 

MR.. MEISELMAN: It calls for a legal 
conclusion, and Mother ground, your Honor, the 
ground set forth at the side bar. 

THE COURT: It certainly calls for a legal 
conclusion, but I think that the idea of holding 
company is plain enough if Mr. Shea and Mr. Ritchie 
are clear about what it held. 

MR. MEISEUlAN: If Mr. Shea is familiar with 
the operation of Mr. McNamara's mind. 


L 


j 
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5 
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7 ! 
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11 I 


12 

13 


14 !j 

15 BY MR. 


Shea-iirect 

THE COURT: Wo, but the proparty of the 
company doesn't hold stock In other companies? 

THE WITNESS: As far as I know, no. 

THE COURT: Just holds a piece of land on 
which the dealership is located on Nesconset Highway,j 
is that correct? 

THE WITNESS: That is correct. 

i 

THE COURT: What else, if anything, does it 
hold, as far as you know? 

i 

THE WITNESS: I think that is it. As far as 
I know, I believe that is the only asset the 
corporation has. Certainly the principal asset in 
1972. 

RITCHIE: 


16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


0 You testified you did conduct — acted in a 

legal capacity for McNamara Re New Cars, Inc. in 1972? 

A I performed some service for McNamara Re New 

iCars, Inc. 

j 

Q What was the first time you performed any 

;i 

service for McNamara Re New Cars, Inc. in 1972? 

II 

A I believe it would have been on or about 

May 10, 1972. 

Q What were the activities that you conducted 

on their behalf? 
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2 MR. MEISELMAN: Objection. 

3 THE COURT: Overruled. 

4 A I prepared, at the request — 

5 MR. MEISELMAN: May I respectfully submit the 

6 objection is based on the objection I submitted to 

7 your Honor at aide bar? 

8 THE COURT: I quite understand. 

9 A I prepared two documents for — at the request 

10 !of Thomas McNamara on or about May 10. One was a waiver of 
U mechanic's lien and the other was a general release. 


When you say a general release, was that on 


13 May 10, 1972? 


That is correct. 

Can you explain how long the release was? 
One page, Blumberg form. 

Is it a form? 


out? 


THE COURT: A printed form which you filled 


THE WITNESS: That is correct. 

Is it with regard to the release to any right 


23 Ito mechanic's lien? 


24 A There is some language, I believe, in the 

25 irelease. the May 10th release, which relates to the 


T 
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mechanic's . 1 . ,.'t <1 -« r»> "‘ff'ifii.jc f T >eli-'vc, l, - . 

which ►he releasing * arty vouil v.itvr . ..-icht co "lie a 

mechanic's lien. 

In addition, I had a aeparate document which 
was a waiver of mechanic's lien and for that purpose there 
were two documents. 

0 Now. directing your attention to June 6, '.'>72, 

on that date did you have occasion to prepare r. local 
document f or »*cHamarn no L’ev c er ., ( Tnc.? 

A Yes. 

0 What was the document that you prepared on 

13 [that date? 

MP. MEISELMAN: I don't wish to keep 
interrupting, hut if Your Honor would grant me a 
continuing objection from this moment or., 1 will 
refrain from treking objections . 

THE COVET: As T understand the erround, i " 
would not be applicable tc this scries of queotians 
which T believe in directed quite another thine- 
A The document wat. an agreement to camel 

*% Contract and rcleare. 

I 

Q Now, 1 show you what has already been marked 

l| 

in evidence a.® Gcx‘'*rnjr*'nt* r Fxhibit 16 

T nsh you to loo’- at fi** 


14 

15 

16 

17 

18 
19 


20 


'I 


R 

21 


22 

23 

24 

25 
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I 


s 7 






1 

z 

3 


II 


A 

C 


4 day? 



A 


6proDared. 


ONLY COPY AVAILABLE 

1755a 1623 

Shea-direct 
Yes, sir. 

Is that the document that you prepared on that 

Yes, a ohotostatic copy of the document 1 


7 0 I'm sorry, that is right. 

8 In the course — on that date, what officials 
oof McNamara Re New Cars, Incorporated did you deal with in 

1 connection with the preparation of this document? 

,, A John McNamara and Thomas McNamara. 


. (continued on next page) 
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Shea-direct 

” Upon the execution of that document, what 

wouLu re its import with relation lo the liability of 
Thomas McNamara and the liability of Harold Goberman on 
the contract? 

i 

MR. MEISELMAH: Objection, your Honor. 

THE COURT: Harold Goberman and HarMacV 

I 

Q Harold Goberman and HarMac Contracting Corp., 

I 

what would be the liability of the respective parties? 

i 

THE COURT: Do not answer. 

MR. MEISELMAH: Objection. 

THE COURT: On the grounds that the instrument 
speaks for itself? 

MR. MEISF.LMAN: Yes. 

THE COURT: But it is so long. 



MR. MEISELMAH: It would properly bring an 
instruction on your Honor's part rather than from 
the witness. 

THE COURT: I think the jury wants to hear it 
now. This is simply for economy of time. 

THE WITNESS: Do you want me to read the 
document, your Honor? 

THE COURT: Heavens no. But if that is the 
only way you can present it properly — 

THE WITNESS: No, I can paraphrase what it 
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contains. 


THE COURT: Please do* 

THE WITNESS: It is an agreement, cancella¬ 
tion of contract and release, between Harry 
Goberman and HarMac Contracting Corp. and McNamara 
Re New Cars Inc. It is an agreement to cancel the 
contract of February 1972. It contemplates 
consideration and it spells out the liabilities of 
both parties from the date of the cancellation of 
the contract, which would be whenever this thing 
was signed. 

Q Under that release, would HarMac remain 

liable for the payment to subcontractors for work done? 

A Yes. Any work done up to the time of the 

signing of the agreement. 

Q la there a warrant by the builder, HarMac 

Building Corporation, that it had paid all material and 
holds harmless the owner McNamara Re New Car Inc. on any 
liens by the subcontractors? 

A I believe so. I want to find it to see if 

you are paraphrasing it correctly. 

There is a representation that the builder 
received all payments from the owner for any work performed 
to date and all the subcontractors and material men have 


l 
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paid by Mr. Goberman or KarHac aa of the date of the release. 
The builder releases the owner fron any actions witn 
respect to the February 24th contract. There is another 
paragraph in which the builder waives again hi.s right co 
file a mechanic's lien on the property. And there is an 
indemnification and hold harmless agreement to the builder 
running to McNamara Re New Cars for any actions that may 

be taken by any material men. 

q Indemnification basically means if you are 

sued you've got to pay and I will pay you back? 

A To put it in the parties here, it would be 

if Mr. Goberman had not paid the subcontractors and the 
subcontractors would sue McNamara, McNamara would be able 
to look to Goberman for his failure to pay the subcontractors 
q At the time that you prepared this document, 

were you informed Ly the McNamaras about Harold Goberman's 

I 

[ criminal background? 

A Yes, generally. I don't think that they 

!! 

gave me his record but they did tell me he is a man of a 


criminal nature. 


When did you finish the preparation of this 


contract release? 


That day, June 6, 1972 in the morning. 

What if anything did you do with the original 
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or any copies made at that tine on that date of that 

i 

contract release? 

I 

A I saw John and Tom early in the morning at 

the construction site and had a discussion at a diner, 
Chuckie's up the street. 

Q Chuckie's Charcoal Droil is it? 

A I believe that's what it's called. I went 

back to the office, dictated the cancellation agreenent 

i 

to my secretary. It was complet rl within -- it's three or 
four paqes -- I would say within ar. hour. I read it. I 
had an appointment coming up an-1 I asked my secretary to 
give John McNamara a call and tell him it was ready and 
to come down and pick it up. I don't know how many 
copies, ordinarily three or four copies of a document like 
this are made. So it would be three or four copies 
prepared that day. 

Q Did you retain any copies of that document 

at the time in its unexecuted form? 

A Usual office procedure I believe was 

followed, we did have one copy which we retained in the 
file. 

Q Nov/, you were the attorney who prepared that 

release, is that correct? 

A This agreement to cancel? 








r 
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1 

5 


Shea-direct 



2 

0 

Yes. 



3 

A 

Ye 8. 



4 






Q 

Were you present at the time it was 


5 

executed? 

✓ 



6 

A 

No. 


] 

7 






Q 

When was the next time that you saw the 


8 






or ^ 9 inal of this release in an unexecuted form? 



9 


THE COURT: If ever? 



10 

Q 

If ever? 



11 


That would have been in Auqust or 



12 

A 

September 


of 1972. 




13 





14 

Q 

And who if anyone presented it to 

you at 


that time? 




15 

A 

I believe it was John McNamara and 

Jin 


16 

McNamara. 




17 

Q 

Did you keep the executed release 

at that 


18 

time? 




19 

A 

I am not sure. It was brought in 

in Auqust 


20 

or September. 

I may have had it for a day or two 

before 


21 

I returned it. 

It might have been the same day. 

I don’t 


22 

recall whether 

the first or second day, but I did 

nave i t 


23 

and read it and bo forth and studied it. 



24 

Q 

What is the normal procedure that 

you 


25 

followed with 

relation to the custody of executed 

legal 
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documents that you prepared for a client? 

A I would keep them ordinarily. 


(Continued next page.) 
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2 


0 

Did you do that in this case? 

3 


A 

In this case no, mavbe for a short time, ner- 

4 

haps 

for a day or two but that is all. 

5 


0 

What, if anything, did you do after that 

6 

short period 

of time? 

7 

1 

1 

A 

I returned the cancellation agreement to John 

8 

McNamara and 

Jim McNamara. 

9 


0 

Did you return anything else to them at that 

10 

time? 


11 


A 

No, it would have been the agreement I would 

12 

have 

returned 

• 

13 


0 

The original form? 

14 


A 

The orioinal and I believe whatever copies 

15 

were 

there. 


16 


O 

Would you turn over any unexecuted copies of 

IV 

! that 

agreement on that day? 

If 


A 

I believe I did, ves. 

r 


0 

Was that upon the reguest of an individual? 

2C 


A 

Yes. 

*> 

/ * 


0 

Whose request? 

22 


A 

John McNamara and Jim McNamara. 

23 


0 

Did there come a tine in the early part of 

24 

1973 

when you 

met with Special Agent Richard M cMullen in 

25 

this 

building? 


i' 






A 


1 

1 

2 1 

1 
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2 

A 

Yes. 


3 

Q 

On how many occasions? 


4 

A 

A 

Twice I believe in February. 


1 

5 

1 

1 

0 

When was the first of those occasions if you 


6 

1 

can set a precise date? 


7 j 

A 

February 5. 


8 

I 

0 

And who if anyone was there besides yourself 


9 

and Special 

Agent McMullen? 


10 

A 

Raymond Bergen who was a lawyer who was repre- 


11 

senting the 

McNamara's as well as I, yourself and Mr. 


12 

McMullen. 



1 ; 

0 

un that date, by the way Mr. Raymond Bergen 


i-- 

is not the 

say Mr. Berner associated with your office? 


’ 5 

A 

No, he is not, he is a partner of — in the 


1 • 

firm of William Koloney and Telefano and was representin'! 


17 

Thomas and 

John McNamara in connection with the investiga- 


If 

tion going 

on at that time I believe. 


1 


MR. LFONF: May we have the date, February of 


2 

what 

year? 


* 


THF WITNESS: 1973. 

| 


*. . 


THF COPRT: February 5, 1973. 


2 J 

11 

p 

And at that time was there a discussion con- 


•1 

, 

cerning any 

releases in connection with that McNamara- 


23 

Doberman -fob? 
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A There was a discussion which lasted for r ; uite 

a while and we spoke about many thinos. The subject of 
the release did come up during the course of that discussion. 

0 And what if anythina was it about the release, 

what if anything was said about the documents in general 
pertaining to this — to that McNamara -Doberman job? 

A I believe Mr.McMullen had asked where the 

release was or a filed copy of it. 

0 Had you at any time prior to Mr. McMullen's 

discussion for the release offered to produce any documents 
that the Department of Justice wished? 

MR. MEISELMAN: I am going to object to that. 

A I had never been asked prior to that day. 

0 On that day prior to Mr. McMullen speaking -- 

A I do not understand the guestion. 

THE COURT: Did you offer to make all documents 
available whether or not you were asked? 

THE WITNESS: No, I certainlv did not. 

0 What if anything did you say at the time that 

Mr. McMullen reguested the release? By the way, did he re¬ 
quest any specific release? 

A Yes, the June 28, cancellation agreement. 

0 He specifically mentioned June 2B, 1972 can¬ 

cellation agreement? 
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I believe so, I cannot be definite it was 
I believe that is what he was askincr for in my 


ic 

i; 

It 

19 


i. 

23 


^4 . 


THE COURT: You identified what he was askincr 
for was the release you returned to the McNamara's. 

THE WITNESS: Yes. 

i 

I 

Q What if anythinq did you say after he reouested 

the release? 

i 

• 

A I told him I didn't have a copy of the release. 

i 

0 Is it not a fact, Mr.Shea, thatyou stated thati 

the only release ever executed in connection with this job ! 
was the May 10, 1972, release? 

I 

A Absolutely not. j 

0 And yet in March 1973, a subpoena was issued 

! 

in McNamara re NuCars Inc. requesting documents including 

| 

any releases, is that not correct? 

A That is correct. 

0 And yet on April 18, 1972, when Alex Gniazdows^i 

was subpoened to appear before the Federal Grand Jury as a 
witness you appeared tc speak with him, did you not? 

A I appeared to speak with him? 

0 You appeared at McNamara Buick-Pontiac after 

you received the call from Thomas McNamara to speak with 


25 


Alex Gniazdowski. 
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3 I 

4 ! 

5 


6 1 


Shea direct 

MR. GILLEN: Let Mr. Ritchie taVe the witness 

stand, he is testifvina. 

THE COURT: I am afraid the ouestion wasofiec 

tionable. 

q After you state you informed Mr. McMullen there 


7 yas no contract release is it not a fact 


10 


11 


MR. MEISFLMAN: I ohjec t. 

A I did not say that Mr. Ritchie. 

q What did you say. 

THE COURT: The witness has iust testified as 


12 ' 

13 

14 


to what occurred between hit, and Mr. McMullen on Pebruf 

i I 

ary 5. 

0 Did you appear before a Federal Grand Jury 

,5 did youappear representin'! John sinl before a Federal -ran . 
1( Jury In April of 1971 pursuant to a subpoena issued to 

McNamara re Nu Cars Inc. for any and all documents pertainino 
u Lr relating to the contract release specifically mentioned j 
19 in any general or partial release. 


20 

21 

22 

23 

24 

25 


! 


MR. MEISFLMAN: Your Honor, I lost that, ouestio^ 

i 

somtwhere. 

I 

THE COURT: No. Were you subpoened to appear , 
before the Grand Jury in or about April, with all the 

documents including the release? 

THE WITNESS: No I was not subpoened. 
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THE COURT: Who was? 

) 

THE WITNESS: T believe it was the custodian 
of the records of McNamara re Nu Car Corn. 

THF COURT: You accompanied them? 

I 

the W ITNFSS; I accompanied Mr. Sini, who went 
into the Grand Jury with the documents. I accompanied 
him as reoresentina McNamara re Nu Car Corp. 

0 And subsequent to that date did you confer 

with Alex Cniazdowski when he received a forthwith subpoena 
to appear before the federal ORand Jury? 

I 

A I spoke to him on that date, yes. 

o What if anythinn did you say to him at that 

time? 

I 

A That was the morninq, in fact it was the same 

i 

day that John Sini was to appear before the Grand Jurv. 

I think it was the 18th of April, of 1973. 

I was going in with Mr. Sini and had made arrangements to 
drive in with Mr. Sini that morning. 

i 

I went over to the McNamara showroom and at 
that time Mr. McMullen had appeared with a subpoena for 

j 

Mr. Cniazacwski to go in onthe same day. I had a conversa- 
i I 

tion with Mr. Gniazdowski that morning before he went in. 

0 what, if anything, did you say to him and 

what, if anything, did he say to you? 







■f 'iWi 
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A Mr. Gniazdowski was agitated because he had 

just been served with a subpoena to be taken out of his 
job imniedisteiy and brought into the Grand Jury. 

0 Is that what he said to you? 

A No, that Is the way he appeared to me. 

0 I specifically put to you the auestion what 

if anything did he nav to you and what if anything did you 
sav to him? 


V' 


MP. GILLFN: Objection your Honor. 

THE COURT: Overruled. 

A I told Mr. Gniazdowski that if he wished he 

could call an attorney before he goes in to testify before 
the Grand Jury, if he wanted some kind of advice. He ob¬ 
viously was nervous. He told me, "Mr. Shea, you are my 
lawyer. You can, you know, give me whatever advice I need 
in response to that." 

I told him in that case then to net in the 
car immediately and go to the Grand Jury and answer what¬ 
ever questions are asked of him. 

O Now you later appeared inthe Grand Jury that 

day with another of your clients, is that not so? 

\ 

MR. GILLEN: In the Grand Jury? That oives 
an impression which is incorrect •— 


You represented an individual appearin g in 


) 


I 
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3 ! 

4 | 

5 

6 

7 I 

8 

H 

9 ij 

10 !! 

uj 

J! 

!i 

13 , 

14 


Shea-direct 

the Grand Jury that day or later that day, is that not cor¬ 
rect? 

A I represented McNamara re NuCar Com. and I 

went in with the custodian of the records. 

Q Who was the custodian of the records? 

A John Sini. 

0 And what — when had he become custodian? 

A When had he become custodian? 

| 

0 Yes. 

A He is the general bookkeeper, checkwriter, he 

is the man who does most of the business records for the 
dealings of the dealership. 

I 

I 

O Do you know the subpoena that he appeared 


15 pursuant to, when it was served upon McNamara re Nu Car INc.f? 

16 A Mot the date. I would imagine a couple of days 
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I show vou what has been marked Oovernnent 


Exhibit 26 for identification and T ask you to look at it 
and see if that refreshes your recollection as to the date 
on which that subpoena was served? 

A It says March 29, 1°73. I still have no in- 

; 

dependent recollection as to when it was served. 

0 Will, you accept that date? 

. 

A Yes, I would sav around that date, yes. 

i| 

j 

0 In fact after the subpoena was served -- this 

subpoena was for the fourth dav of April, was it not? 

|| 

A I am not sure. 

THr COURT: It was what? 

o This subpoena required production on the 4th 

day of April did it not? 

A That is the return date, yes. 

! 

o And subsequent tothe receipt o F this subpoena 

i 

is it not a f act that an adjournment, was requested until 
the next week, the 11th of April? 

i 

mr. MriSFLMft*?; I am qoinq to obiect. 

TT TTr COPR rn • bet us move alone rqjickly, olease 


did he not? 


At anv rate Mr. c tni appeared on April IRth, 


v es. An adjournment was requested bv Mr. 


Pavmond Peroen. 


|j 
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11 
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i 

■| 
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\ 

0 Had Mr. Sini been the custodian of records of 

i 

I 

those documents on March 29, 1973? 

A As far as I knew he was, yes. 

0. Isn't it a fact that during the course of 
the last trial while you were present, Mr.Sini stated that 
he had not been the custodian of records — 

MR. GILLEN: Objection. 

MR. FISCHETTI; Objection your Honor. 

THE COURT! Objection sustained. 

Now, let us move alonq. 

I 

0 Now, in whose files were the records that 

were produced kept? 

A They were mostly in Mr. Thomas McNamara's file 

cabinet which was in an office at the showroom with a couple 
of desks in it. 


Q His personal file cabinet? 

A Personal file cabinet? There were business 

files, they did not have personal records as far as I know, 
business records. 

0 But they were the files that he used in the 

course of his activities in connection with McNamara Buick 

t 

2' Pontiac and McNamara re Nu Car Inc. 

*4 MR. MFISELMAN: Objection. 


75 


THE COURT: If the witness knows he may sav. 





11 


1 

2 
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A I do know that there was a file cabinet in 

this office that MR. McNamara kept records in. This was 


1 « 3 <» 


4 the file cabinet that most of the records for McNamara re 

5 Mu Car Corp were contained. That is where they were £>und 

6 when we went to answer the subDoena . There may have been 

I 

7 other records in the file cabinet. I do not recall whether 

8 or not there were or how many there were or what they dealt 

9 with. 


10 


Prior to answering this subpoena did you have 


U a meeting with Raymond Bergen, Thomas McNamara to pick the 
12 documents to be used pursuant to the subpoena. 

MR. MEISELMAN: I'm going to oblect to the font 
and content of the ouestion. 

TKF. COURT: Overruled. Let us move along cuick^y. 
A We met i^ the — in my office. Mr. Raymond 


13 

j 

14 

15 

i 

16 


17 |Bergen, Thomas McNamara and I believe John was there, possib^ 

18 John, yes, John, Sini was there, Jim McNamara was there I 

19 believe. They had come in with boxes of records to be re- 

20 viewed by counsel to determine what documents were encompas- 

2 1 sed by the subpoena and should be produced by the subpoena 

22 and what documents were not encompassed by the subpoena and 

23 were irrelevant and not to be sent down. 




24 i 

25 


Q Was there a meeting and were documents selectee 

A Yea there was a lengthy meeting at which we 


I 

I 
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ii 

9 

10 i| 

11 
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went over every single document that was there. 

Q On April 18, Mr. Sini did appear in the Grand 

Jury, did he not? 

A Yes, he did. 

Q And you were present with him, were you not? 

A Well, I assumed he went into the Grand Jury- 

room to testify. I was not with him in the Grand Juryroom. 
0 Did you see him enter the Grand Juryroom? 

A See him enter it? 

0 Yes. 

A I do rvot recall if I saw him enter it or not. 

0 At any rate your assumption is fairly firm. 


is it not? 


1 ■ 


1. 

1* 

io 


2 


2 - 


2 i 


24 


23 


A I believe he testified before the Grand Jury. 

I did not see him. 

THE COURT: Tie came down to the Grand Jury 
apparently to testify. 

THF COURT: I will accept that. 

0 When Mr. Sini appeared before the Grand Jurv 

prior to that had he been with you in the offices of the 
prosecutor,United States prosecutor? 

A I believe we went to your office when we ar- 

I 

rived at the building. 

I 

Q Was Mr.Sini aware of all the documents that 
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2 

3 


5 

6 

7 

8 

9 


10 


ii j! 

»| 

13 1 

H j! 

i ! 

15 I', 

ii 

ii 

16 j! 

II 

17 
16 

19 

20 

21 


were being produced and had been produced? 

A ?ware of them? He had them with him and he 

was with us when we went over it, most of the time, not 
the entire time but I think nost of the time he was there. 

0 Was he aware or familiar with everyone of 

those documents? 

A Familiar with them? TTe had seen them, let us 

put it that way when we went over them. I do not know how 
familiar he was with them. 

Q He was not very familiar was he — 

MR. GILLEN: Objection. 

THE COURT: All right, let us move along. 

Objection sustained. 

Q Now, did Mr. Sini know whether all contract 

releases that had been made out in connection with that job 
were being presented that day? 

MR. FISCHETTI: Objection your Honor. 

THE COURT: He cannot know what was in Mr. 

Sini's mind. Objection sustained. 

0 Was he asked that by me and did he answer the 


22 

23 

24 

25 


ouestion — 

MR. FISCHETTI: Objection, whether he was 
asked by Mr. Ritchie. 

THE COURT: Please let us move along with this 
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If A?. 


0 In connection with vour representation o^ 

3 McNamara re Hu Cara Inc. did you have occasion to file an 

I 

.? j answer and counter-claim in a civil suit filed by Harold 

I 

5 j Coberman and or HarMac Contracting Corp? 
r j j A YEs I did. 

Q At the tine that you filed that answer and 

* counter-claim were you aware of the fact that that contract 

9 • release you prepared on June 6 , 1972, had been executed by 

10 ii Harold Goberman? 

i. i! A Yes. 

!i 

0 And in connection with that answer and counter- 

! 

claim did you interpose a defense of that particular release? 
A No I did not. 


defense? 


v?hat was your reason for not interposing that 


MR. LFONF: Objection. 


, |j MR. MEISELMAN: Objection. 

i| _ 

g ij the COURT; Overruled. 

■' || A Pecause this was based on conversations that 

I 

1 .l 1 had with client and my legal advice at that time was 

jl 

|that the document was legally unenforceable and should not 

II 

, ;fc>e used. 

,4 0 Why was it legally unenforceable. 

Ij 

!5 MR. MEISELMAN: Objection. 
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2 THE COURT: On what orounds did you conclude, 

3 if you did, that it was unenforceable? 

4 THE WITNESS: The consideration which was I 

5 believe somethinq like $25,000, which was the figure,! 

| 

6 had not passed hands from McNamara to FarMac Con- 

7 tracting or Harold Goberman. 

8 Q In other words, — 

9 MR. GILLEN: Objection. 

10 THE COURT: In other words will not be necessary. 

11 He expressed himself clearly and directly. 

;; * 

12 0 I show youwhat has been marked Government 

13 Exhibit 17 in evidence. I ask you if you have ever seen 

14 that document? 

15 A Yes I have. 

1 

i 

16 0 And when did you see that document? 

17 A I do not recall the exact date. I saw it but 

1 

18 it should have been around the time of RHptember when I 

19 saw this exhibit 16. 

20 THE COURT: September, 1972? 

I 

21 THE WITNESS: Yes, 1972, your Honor. 

i 

22 0 at the time that you filed the answer and 

23 counter-claim in that civil suit were you aware of the exis- 

jj 

24 tence of that receipt? 


Yes T was. 
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: 

2 

0 What consideration, what payment does that 

3 

receipt -- 

i 

4 

MR. MEISELMAN: Objection. 

5 

THE COURT: It is before the Jury, they know. 

6 

A $25,000 it says. 

7 

° And is that the consideration contemplated in 

8 

that cancellation of release? 

9 

MR. MEISELMAN» Objection your Honor. 


10 

THE COURT: Overruled. 


11 

A The cancellation does not recite any amount 

} 

12 ! 

of consideration. It just recites, I believe, $1. perhaps. 


1 

13 

Q $1. in value? 

I 

1 

14 1 

A It says in consideration of the sum of $1, 

,5 

and other good and valuable consideration, is what Govern¬ 


^ | 

ment Exhibit 16 says. 

1 

17 

| 

Q What was the sum contemplated as consideration 

18 

1 

for that document? 

19 

A I do not know. 


20 

Q Were those two documents executed on the same 


21 ! 

1 

day? 


' 

22 

A They are dated the same day. 


23 

° nidn't you testify previouslv that $25,000 — 


24 

MR. MEISFLMAN: Objection. 


25 

THE COURT: It is dated the same day he says. 
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A I was not there when it was dated. 

THE COURT: They are dated the sane date. 

THE WITNESS: Roth are dated June 2B, 1972. 

both. 

Q What was the consideration contemplated in 

connection with that? 

THE COURT: If you know. 

A I did not know. 

0 Did you ever learn what the consideration 

j contemplated was? 

A Yes. 

i 

0 When did you learn that? 

A Around September of 1972. 

0 What was the consideration tha you learned 

I 

had been contemplated in connection with the execution of 
that release? 

A $25,000. 

I 

Q And you have a receipt there for, the f25,900? 

I 

A Government Exhibit 17. 

j 

0 Isn't that proof that the consideration haC 

passed hands? 

MP. MEISELMAN: OMection. 

THE COURT: Overruled. 


THE WITNESS• Isn't it oroof? 
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0 Yes. 

A Well, it certainly recites $25,000 was received 

by HarMac and Harry Goberraan. 

0 In connection with that answer and counter¬ 

claim, would not that Government Exhibit 16, that agreement 
of cancellation and release, constitute an affirmative de¬ 
fense and total bar to any recovery of a breech of contract 
action by Harold Goberman and/or HarMac contracting? 

A If the consideration had actually passed 

hands, yes it would. 

I 

MR. RITCHIE: I have no further auestions 

your Honor. 

(Continued on next page.) 
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MR. METSELMANs I have one or two questions 
your Honor. 

CROSS-EXAMINATION 
BY MR. MEISELMANt 

0 Do you know Mr. Sherman? 

A Mr. Sherman, I knew Mr. Sherman. 

Q In 1973 would you estimate approximately how 

old Mr. Sherman was? 

A He was elderly. 

THE COURT: He appeared to be elderly? 

THE WITNESS: He appeared to be elderly. 

Q Would you say he at least was in his 80's? 

A I would say at least 70. He appeared to be 

older, I do not know his exact age. 

Q Did he die in 1973? 

A I know he died in 1972 or '73, I forget the 

date. 

Q Do you know before John Orsini took over the 

job as general accountant or offic manager, whatever he 
was called, did Mr. Sherman do those duties before? 

A Yes, he was the bookkeeper, general bookkeeper 

for McNamara Buick-Pontiac. 

Q In the contract termination agreement where 


25 


you were asked to recite the contents, can I ask you sir. 
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Please do not discuss the case with each 
other or anyone not on the jury before the case is 
given to you to decide. 

j 

(the jury left the court room.) 

I 

MR. FISCHETTTE: T was going to ask your 
Honor for a limiting instruction limiting as to my j 
client, of this testimony. 

I will discuss it with Mr. Ritchie who is in 

I 

the hall. 

THF, COURT: If they accept this as evidence 
of spoliation on the part of McNamara with Shea, 
etc., that does not touch MR. Fischetti's client. 

Would you discuss that, Ms. Katz, with Mr. 
Ritchie? 

(A recess was taken.) 

MR. FISCHETTIt Most respectfully, on behalf 
of John De Liso I ask the Court, if your Honor will 
give a limiting instruction with regard to this 
evidence by Mr. Shea of the meeting in February and 
the contract release and subpoenas to Mr. Sini and 
to Mr. Shea and everything that has transpired 
subsequent to June 28. 


I would ask your Honor, if your Honor con¬ 
sents to qLve me such limiting instruction, not to 







1783a 


4 


Shea-cross/Meiselman 1650 

use the phrase with the jury that this evidence 
concerns spoliation of evidence but just rerely 
refer to the testimony with regard to this. 

• 

i 

MR. RITCHIE: Your Honor I do not oppose a 

I 

limiting instruction. I do not know what your 
Honor should say and leave that to your Honor. I 
would not oppose a limiting instruction just to the 
defendant, Mr. McNamara. 

I think it is perfectly proper in this case. 

MS. SELTZER: I join in that motion with 
regard to Alphonse M. Merolla. 

MR. LEONE: And I join in that motion for 
my client, Alphonse Merolla. 

As I recall, the indictment does not say 
anything about spoliation or does not have the dates. 

MR. RITCHIE: The date of the indictment is 


through May of 1973. 

THE COURT: What it says in paragraph 3, 
"From on or about June 1, 1972 up to and including 
the date of the filing of this indictment, both 


dates being approximate and inclusive." 

MR. RITCHIE: It is the problem about evidences 
of concealment in connection with the conspiracy. 


I know in the normal instance it is not allowable 
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as precariously as other nenbers of the conspiracy. 

I remember I got in against all members of the 
conspiracy and as an act in the cause and further¬ 
ance of the conspiracy but that had to do with the 
filing of a false statement to an agency of the 
Federal Government and in that connection conceal¬ 
ment, I argued and it was held, that would be pro¬ 
perly admissible as an act in the cause and further¬ 
ance of a conspiracy. 

I am not certain in this case. 

THE COURTi Well if I may say this, the very 
nature of the conspiracy alleged, that is 
to obtain the contract release and the receipt with 
or without the payment, would be one that would seem 
by its essential terms to not contemplate the 
concealment of the instrument which had no value 
except as published. 

In other words, if it was never published 
and never used in effect, the defendant had the 
whole purpose of the conspiratorial activities so 
I would not think that it is easy to argue here that 
all those who participated in the conspiracy would 
have contemplated that this sort of act in conceal¬ 
ment of the conspiracy would ensue. 
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1652 

I think you can assune they all assumed that 
everybody would keep quiet by the use of force and 
so on and so on. 

But not that they would destroy or otherwise 
conceal the very fruit of the conspiracy. 

From that point of view I would think the 
limiting instruction is a proper one unless by the 
time we release the rest it is anticipated that 
there will be some evidence that the defendants 
other than the McNamaras had some knowledge or 
notice that this action was going to be taken. 

I do not recall any such evidence. 

(Cont'd on next page.) 
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1653 

MK. LEONE: I t.’iink Mr. Pitchie can answer 

that. 

I 

iHE COURT: I don't recall any such evidences 
MR. RITCHIE: The Government will not 
produce any such evidence, vour Honor. 

THE COURT: That would simply be the matters 
relating to the location or production of the 
receipt, the release — that is the cancellation 
and alleged release of the construction contract 
and the receipt. 

MR. FIECHETTI: That is riqht. 

THE COURT: Now, should that wait until 
after the Tinker man testifies? 

MR. RITCHIE: The Tinker man, the Government 
anticipates, will be its last witness. 

THE COURT: ’-'ell, that will be another hour 

or so. 

MR. RITCHIE: It shouldn't be too much after ' 
that, your Honor. 

THE COURT: Okay. 

Maybe wo had better wait 'intil after the 
Tinker man. 

MR. RITCHIE: Will we take up any notions 
outside of the presence of the jury and before the 

t 

Government states that it rests? I 
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Till COURT: Before what, Mr. Ritchie? j 

MR. RITCI.IE : Before the Governnent officially 
state3 it rests. i 

I 

THE COURT: Well, when you tell me you have 
tne glean of resting in your eyea, we will have a 
recess and then do that. 

Okay? 

(The trial then proceeded within the hearing 
of the jury.) 

MR. RITCHIE; The Government calls John Sini. 

J 0 II f. S I II l , called as a witness on behalf 

of the Government, having been duly sworn by the 
Clerk of the Court, testified as follows; 

DIRECT EXAMINATION 

i 

BY MR. RITChlE: 


Q How, 2'ir. Sini, what is your occupation? 

A I am a CPA. 

Q And also an accountant? 

A I beg your pardon? 

Q Well, I am sorry. 

How lone have you oeen employed by 
Mr. Thomas McNamara? 

MR. MEISELMAN: Objection, your Honor, I 
believe it is — well — 

THE COURT: By whom are you employed? 



i 

I 

i 

i 

l 

I 

I 

I 

i 
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2 



MR. MEIEELMAN: Yes, sir. 


3 

A 


3y McNamara Buick Pontiac since August of 


4 

1972. 




5 

Q 


And what was your employment before August 


6 

of 1972? 




7 

A 


I worked for Tomothy McNamara. 


8 

Q 


Was that in connection with his business? 


9 

A 


Yes. 


10 

Q 


What business is that? 


11 

A 


McNamara American. 


12 

Q 


That is an American Motors franchise dealer- 


13 

ship; is 

that 

correct? 


14 

A 


Yes, it is, yes. 


15 

Q 


Now, what were your duties as a certified 


16 

public accountant at McNamara Buick Pontiac? 


17 

A 


I handle all the general bookkeeping and the 


18 

business 

end of our dealership financing. 


19 

Q 


Have you ever been employed by McNamara Re: 


20 

New Cars, 

Inc. 

? 


21 

A 


No, I don't think anybody has, it is just 


22 

a shell corporation owned by Thomas McNamara. I have 


23 

helped with the books. 


24 

Q 


If you know, how many employees are there — 


25 

how many 

stockholders are there in McNamara Re: New Cars, 



-0 
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Inc. ? 


One. 


Q Who would that be? 

A Thomas McNamara. 

0 Now, in April of 1973, did you have occasion 

to appear in the grand jury? 

A Yes, I did. 

Q On how many occasions? 

A Once, I think possibly twice because I 

came into your office twice. Now I forget if I went up 
to the grand jury twice, I think it was once to the grand 
jury. I think you had me in there some other time and 
asked me some questions, but I could be, you know, wrong on 
that, that is going back. 


Well, you wouldn't remember the exact date. 


would you? 


I will show you Government's Exhibit 3500-32 


and Government's Exhibit — 


MR. GILLEN: We will concede the dates. 


whatever they are. 


THE COURT: Maybe that will help. 

(Two documents were handed to the witness.) 

A Then I was there twice on on the 18th and the 











1790a 


Sini-direct 


1657 


11th. 


Of April? 

Right. 

When you appeared in the grand jury, by whom 


if anyone were you accompanied? 


THE COURT: No. 


1 

When you came to Nr. Ritchie's office for 
the purpose of appearing before the grand jury, if 
he a 3 ked you to, were you accompanied by anybody? 

THE WITNESS: In the first instance I was 
accompanied by a Mr. Ray Bergen, on the second 
instance I was accompanied by Tim Shea. 
q And Mr. Bergen was an attorney for Thomas 

McNamara, is that correct? 

A Yes. 


They accompanied you to this building; is 


that correct? 


annex. 


To your office, which I think is in the 


When >ou went into the grand jury yourself, 


you were unaccompanied of course; is that correct? 


That's correct. 


Now when you went into the grand jury, were 


you appearing pursuant to a subpoena? 
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A Yes, sir. 

Q I show you what has been marked as Government's 

Exhibit 26 for identification and I ask you if that is the 
subpoena you were appearing pursuant to? 

A It appears it is. 

MR. RITCHIE: Your Honor, I offer that in 

evidence. 

THE COURT: Is that 26? 

MR. RITCHIE: Yeo, your Honor. 

MR. GILLEN: No objection, your Honor. 

THE COURT: Received. 

THE CLERK: So marked as Government’s 
Exhibit 26 in evidence. 

BY MR. RITCHIE: 

Q Now, with respect to 26 now in evidence, 

to whom is that subpoena directed? 

A "Custodian of records of McNamara Re: New 

Cars, Inc." 

0 Mr. Sini, when if ever did you become a 

custodian of records of McNamara Re: New Cars, Inc.? 

A At the time I was handed this document and 

it was decided by the lawyers that someone would have to 
take them in, they asked if I would go in. 



25 


Q 


Well, was it at the time that you were 
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handed the document or at a later time when you had a 
discussion with other individuals that you became the 
custodian of records? 

I 

A Well, I really don't understand what you 

are asking. 

Q That subpoena — 

THE COURT: When did you first have actual 
physical custody of any of the records of McNamara 
Re: New Cars, Inc.? 

THE WITNESS: The day that I came in for the 
grand jury hearing would be the day that I had them, 
you know, in my hands. 

THE COURT: Actually? 


15 !! 



THE WITNESS: 

Actually had them in my 

hands 

16 ll 

BY 

MR. RITCHIE: 



17 ij 


Q 

When did you 

receive that subpoena? 


18 , 


A 

I can only assume that it is the date 

that 

19 : 

is 

on it, 

that would be April 4, '73. 


20 

| 

Q 

That is the < 

date for — 


21 



MR. GILLEN: 

We will stipulate whatever the 

22 


date of service was 

the date. 


23 

• 


MR. RITCHIE: 

March 2 9 tli. 


24 

I! 

11 


THE WITNESS: 

Okay, I see. 


25 

1 

II 

| 


MR. RITCHIE: 

So stipulated? 
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16 I 
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I 

18 
19 

30 j 
21 ! 
22 

23 

24 

25 i 


MR. GILLEN: Yes, so stipulated. 
BY MR. RITCHIE: 



i 


Q Now were you in custody of the records 

listed in that subpoena on March 29, 1973? 

A No. 


MR. RITCHIE: I have no further questions, 


your Honor. 

CROSS-EXAMINATION 
BY MR. GILLEN: 

Q Who did have custody of those records, do 

you know, Mr. Sini? 

A I would say Thomas McNamara did. 

Q Anybody else? 

A Well, they were his, I mean if — no, I 

would say that nobody got any information out of them, 

j 

I could ask him if I could look through them. 

Q What about Charles Sherman? 

A Well, he was the individual who set up our j 

records, he had died in August of '72 and up to that time 
I would say that he would be the custodian of records. 
After that point the job was pretty much done and they 
were dormant from that period up until the time that the 
grand jury hearings started. 

Q Now, on March 29 Charles Sherman was still , 
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'v 

alive; ia that right? r 'v 

T1IE COURT: Of '73? 

MR. GILLEN: Of '72. 

A Of '72, yea. 

MR. GILLEN: I mean '73, I am sorry. 

THE COURT: Let us get it straight now, 
with particular reference to the year when was it 
that Mr. Sherman died? 

THE WITNESS: Sherman died — 

MR. GILLEN: On March 29, 1973? 

THE WITNESS: He was dead. 

THE COURT: He was already dead having died? 
THE WITNESS: August 30 is about the time 

of '72. 

THE COURT: That is before the move to the 
new site? 


18 I 

19 ! 

I 

20 ! 
21 '! 

22 

23 ! 

24 , 

25 


THE WITNESS: No, no, he died about the second 
or third day at the new site. 

MR. GILLEN: Excuse me. 

THE COURT: All right. 

THE WITNESS: Maybe I have got the years 
mixed up. 

He pased away the second or third day 
we moved up to the new site, that would be '72 -- 


L 



r 
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or '71 — '72. 


MR. GILLEN: '72. 


1661a 


is '72. 


THE COURT: I think the jury and I think it 


(Continued next page.) 
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2 |BY MR. GILLEN: 


If I stated to you he died in the year 1973 , 


4 would you accept that? 


MR. RITCHIEs Objection, your Honor, Mr.Gillen 


is testifying. 


7 jj MR. GILLEN; I can call him, I can call him. 

8 A He died in the year ' 72 , I am pretty sure. 

II 

9 q Was there ever a discussion as to who would 

I 

10 bring these records in to Mr. Ritchie's office and to the 


1 1 Grand Jury? 


12 A Yes, Tim Shea met me with Thomas McNamara and—j- 

i 

13 '■[ q Was Mr. Sherman's name mentioned in connection 

]4 with any discussion as to who would physically come in to 

15 Brooklyn with these records? 

)( A Yes, well, someone asked who Mr. Sherman was 

17 and I think it was Mr. Bergen because I met him and we 


18 indicated — 


MR. RITCHIEi I object to the conversation. 
THE COURTi It is just to straighten out this 


death problem. 


A (continuing) and he indicated, or I indicated 

23 that he had been the chief bookkeeper or the keeper of 

24 records but that he had passed away, and so then they said, 

25 Who would be the next likely individual to handle it? 
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Sini-crosa 

I said it would be myself or a Mrs. Helen 
Samuels who was the bookkeeper for Tom, all the three of us 
had done some bookkeeping in the books, and it was decided 
that I would bring it in seeing how Helen had kids and it 
wae hard for her to come in and she didn’t know any more 


7 

about them 

than I did, 

8 

0 

Was it a cold day, if you recall, back in 

9 

April? 

1 

| 

10 


MR. RITCHIE: Objection on the grounds of 

11 

relevancy. 

12 

0 

Was it cold during that period of time, if 

n 

you know? 


14 ! 

A 

This is '73? 

15 

Q 

Yes. 

1 

16 

A 

Yes, very cold. 

17 

0 

Now, do you know what the phrase, "custodian 

16 

of records" 

i 

means? 

19 

A 

No, I never heard of it, to be honest with you. 

km ' 

and I have 

■ 

asked two or three times what they mean by it. 

7 • 

* k 

| 

If you talk about bookkeeper, you know, I can 

1 

•> 7 

*0 m- 

understand, 

you know, that term, but this term I haven't 

23 

heard. 

1 


24 

0 

Isn’t the accountant or bookkeeper usually the 

25 

one who keeps the books and records? 
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Sinl-cross 
A Right. 

TKF COURT: Who makes the entries in the books 
and records. 

THE WITNESS: That is the bookkeeper. 

THE COURT: What? 

THE WITNESS: That is a bookkeeper. 

THE COURT: Yes. 

MR. GILLEN: May I have this marked for 
identification, please? 

THE CLERK: Yes. 

Marked for identification as Defendant 
McNamara's Exhibit AZ. 


14 BY MR. GILLEN: 


15 jj 


16 

17 

18 
19 


Q I show you Defendant McNamara’s — 

THE COURT: Do you want to show it to 
Mr. Ritchie, please. 

MR. GILLEN: Sure. 

0 I show you Defendant McNamara's Exhibit AZ for 


20 identification, 


21 

22 1 

23 

24 


1 . 


Have you ever seen these documents before, 

Sini? 

A Yes, I have. 

0 And did you see those documents in the course 


25°lf your employment with McNamara Buick-Pontiac? 
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T5amRl 

r ollows 


1 11 


1 a 


premises of 


5 : 


Sini-cross 

Yes. 

And did you see those documents on the 
McNamara Buick-Fontiac? 

* 

Yes. 


MR. GILLEN: I offer that in evidence, your 


7 


8 ! 

I 

9 


10 


11 


iZ 


5 3 


Honor. 

MR. RITCHIE: Objection, your Honor, this has 
been absolutely not authenticated. 

THE COURT: May I see it? 

(Document handed to the Court.) 


(continued on next page) 
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(The following took place at side-bar.) 


MPtss 
5 ami 
fllsEK 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 || 

16 

17 

18 

19 
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22 

23 

I 

24 


25 


THE COURT: What is it about? 

MR. GILLEN: It is a check that was cashed, 
$20,000, on the morning of June 28th, 1972, put 
together with another $500 that was tendered during 

{ 

the meeting. Tendered to Mr. Gobarman. 

Here is the proof (indicating). 

THE COURT: Unless it's accepted that Thomas 
McNamara drew a check — 

MR. RITCHIE: Your Honor — 

MR. GILLEN: There is an error on here. 

I 

MR. RITCHIE: I don't doubt there is an error. 
That money was redeposited. 

THE COURT: James McNamara endorsed it. 

MR. RITCHIE: This is not a regular business 
record. It hasn't been proved as such. 

I 

1 

THE COURT: We are not going to stand around 

l 

after two weeks spent on a one week case to force 
them to come in here in order to admit this is one 

I 

of their records. 

MR. RITCHIE: My objection is to introduce 

* 

this into evidence on no authentication is denying 

| 

the Government a right to cross-examination. I be- i 

I 

lieve it does. That is a very powerful document but 
absolutely means nothing, there has been no 
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establishment of relevancy - 

THE COURT: That is a separate thing. 

MR. RITCHIE: That is my other objection. 

THE COURT: That is your real objection. 

MR. GILLEN: I intend to reduce — 

THE COURT: At any time Mr. Thomas McNamara 

wants to take the witness stand, he is welcome to 
do it. He is not going to get this in through Sini. 

MR. GILLEN: There is one thing here, Mr. 
Ritchie had a conversation with this witness where 
this witness told him about a $25,000 entry into 
the books and records. Nobody made a report of 
that or thought it was important enough. 

MR. RITCHIE: That is not correct. That was 

* 

I 

two weeks ago in a car outside McNamara Buick~Pontiaa. 
It is absolutely not a Brady question. It is my 
understanding I am not under any reporting require- 

! 

raent — 

THE COURT: You certainly are under Brady. I 
MR. RITCHIE: I would be under Brady but it 
is absolutely incredible that Mr. Gillen is saying 
I am suppressing evidence when it was sent out. 

MR. GILLEN: Was there any — 

THE COURT: Sent out what? 

MR. RITCHIE: It was sent out to my car two 
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18 

19 

20 
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■I 
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I. 


weeks ago. 

THE COURT: To give you this (indicating)? 

MR. RITCHIE: No, the interview — 

MR. GILLEN: At your request. 

MR. RITCHIE: At my request, absolutely. 

THE COURT: He told you about this? 

MR. RITCHIE: He was asked about that, yes. 

** THE COURT: I take it he immediately told Mr. 
McNamara about having told it, but there is no im¬ 
propriety at all. 

MR. GILLEN: I disagree. 

THE COURT: I don't care whether you do or 
not, let's move on with this. This does not belong 
in the cross-examination of Mr. Sini. He knows nothing 
about the agreement. Was he present at this inter_ 
view? No. 

MR. GILLEN: Were the Government officials 
who did not choose to write a report? 

THE COURT: Theywere not present at the time 
of the tender. 

MR. GILLEN: Nobody said they were. 

i 

THE COURT: This isn't the Kyle case, the 
trial is going on. You have the information and the 

t 

Government hasn't rested. 

MR. GILLEN: The Government had no intention 
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10 |; 

„ 


13 


4 Sini 

of giving me this information. 

MR. RITCHIE: I believe I was asked by Hr. 

t 

Gillen yesterday indicating he was aware 

MR. GILLEN: I asked if there was a report. 

THE COURT: Sini had reported it to him. 

MR. GILLEN: I respectfully disagree with 

j 

your Honor. 

THE COURT: YOu don't have to do it respect- 

) 

fully. 

MR. GILLEN: I do have respect for your Honor, 

I 

(The following took place in open Court.) 

MR. GILLEN: I press my offer, sir. 

THE COURT: Excluded. 


14 |, 
| 

13 i! 
16 

17 

18 

19 

20 


CROSS-EXAMINATION 
BY MR. GILLEN: (Cont.) 

q Mr. Sini, did Thomas McNamara ever inform you 

of any threats made to him by Harry Goberman? 

MR. RITCHIE: Objection, your Honor. 

THE COURT: Overruled. 

A I can answer? 

THE COURT: Yes. 

A Yes. 


23 

24 


q When? 


A 


One instance when I was up doing — 
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5 Sini-cross/Gillen 

THE COURT: I think he means what year. 

A It would have been the spring of '72. 

THE COURT: '72? 

A '72. 


THE COURT: A full year before the grand jury? 

THE WITNESS: Right. He indicated to me 
that there was one argument on the roof of the new 
building. He didn't go into great detail about it. 

I think this was the time that the roof was being 
put on. And that hewas unsatisfied with the rating, 
and Thomas McNamara indicated that Harry and him had 
gotten into an argument and Harry told him that if 
he didn't come around he was going to throw him off. 

Q Throw him off what? 


A Of f the building. 

Q Off of the roof or off of the building or off 

of the job? 

A Off the roof. He was going to throw him off. 

Also, this would be after the building was done. It is 
pretty hard to give the time sequence here. We had gotten 
a couple of phone calls from his wife Ellen. 

THE COURT: Is that Helen? 

THE WITNESS: No, Ellen. 

Q Ellen McNamara? 
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6 Sini-cross/Gillen 

A Ellen McNamara had called up Tom and indicated 

i 

that there was someone on their property and she couldrft 
see him. I recall it either had to be in the spring or 
fall because it was a misty day. That I do recall. And 

she couldn't see who it was. And asked Tom if he would callj 

- 

up the police which he did do. This happened twice. 

MR. RITCHIE: I move to strike everything 
after the testimony concerning the threat on the 
roof. There is absolutely no connection to anything 

i 

in this case in regard to that alleged threat. A 
nameless person? It is double hearsay. 

A No, because I was in the office — 

THE COURT: Just a moment. 

MR. RITCHIE: After the building was com¬ 


16 


17 1 



19 ; 

20 


to say 


21 



pleted, I move to strike. 

THE COURT: No, it is stricken as not related 
to this episode. 

Q Did you finish your answer? You were stalling 

you were in the office — 

THE COURT: No, he was talking about the 
relationship to the testimony just stricken. 

MR. GILLEN: I have nothing further. 

THE COURT: I believe you were. 


ii 


25 


il 


THE WITNESS: Yes 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 I 

11 
12 

13 I 

14 li 

15 i 

16 I 

17 

18 
19 
20 

21 

22 

23 

24 


1806a 


1672 


7 Sini 

MR. GILLEN: Nothing further. 

MR. RITCHIE: May I have some cross? 

MR. GILLEN: Cross? 

THE COURT: I think it would be redirect. 
REDIRECT EXAMINATION 
BY MR. RITCHIE: 


Q Didn't I interview you a little more than two 

weeks ago? 

A Yes. 

Q At that time — 

MR. GILLEN: Your Honor, I object. This is 
what we discussed at side-bar, and now he wants to 
go into it. 

THE COURT: May I hear the question? 
(Whereupon, the last question was read by the 
reporter.) 

Q At the time were you asked to relace to the 

Government any threats that you were aware of which came 
from Harry Goberman? 

MR. GILLEN: I must respectfully object be¬ 
cause of the side-bar we had. Everything else that 
was said at that side-bar — 

THE COURT: No, that didn't touch on this 


I 

I 



25 


topic at all 
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MR. GILLEN: This is the very interview we 
were talking about. 

THE COURT: Not on this topic, sir. 

Who was present? 

THE WITNESS: Dick McMullen, and your 
assistant, I don't recall her name. 

BY MR. RITCHIE: 

I 

Q That is Marsha Katz, another Special Attorney , 

with the Department of Justice. 

j 

A Yes. 

I 

Q I interviewed you, right? 

: 

A Yes. 

i 

Q Where was that interview conducted? 

A In your automobile. 

Q Where was that automobile parked? 

A At McNamara Buick-Pontiac. 

Q At that time were you asked to relate to the 

Government any threats that you were aware of, allegedly 
made of Harry Goberman? 

I 

A Yes. 

Q At the time did you relate — 

THE COURT: What if anything did you say? 

MR. RITCHIE: Yes, your Honor. 

Q What if anything did you say? 
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I indicated the two phone calls to Ellen 


McNamara and I said at that time I could not recall any 


other threats. 


MR. GILLEN: He is adducing the same thing 


he moved to strike. 


THE COURT: He has to answer the questions 


honestly. 


MR. GILLEN: I am not saying anything towards 


Mr. Sini, I mean — 


THE COURT: It will be stricken on the same 


reason , it relates to a much later period and not 


connected with this matter we are directly con¬ 


cerned with here, as far as it relates to Mrs. Ellen 


McNamara's telephone report of the mist and the men. 


Forgetting about any conversation about 


Ellen McNamara — 


THE COURT: He has said that is all that he 


recalled at that time. 


Now __ i have no further questions. 


I think there was one other thing. 


Could you relate that? 


One other thing you had asked me. You were 


trying to find c <: if Tom was worried about anything. You 


asked me if there was any kind of threat. And at that point 





• 1 
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10 Sini-redirect 

I did not recall the roof incident but I told you about 
somebody driving up one day also. 

Q What individual drove up? 

A I said that I didn't know the individual 1 s 

name but that an individual drove up and Harry got in the 
automobile with the individual and I indicated to you that 
Tom pointed out to me he told me that was somebody in the 
mob. And Tom was worried about it. That was the other 
instance I indicated to you. 

Q Those were the^two threats by Harry Goberman 

that you related to the Government just two weeks ago, is 
that correct? 


! 


14 

15 


16 . 


I 


18 

19 

20 ; 

21 ! 



23 i 1 


24 



A Yes. 

i 

Q Did you make any mention whatsoever of that 

i 

t 

conversation between Thomas McNamara and yourself regarding ! 

j 

the roof incident? 

A NO. 

MR. RITCHIE: I have no further questions. 

MR. GILLEN: May I have the report of this 
alleged interview? 

MR. RITCHIE: Mr. Gillen was already informad-*- 
THE COURT: Just a moment. 

MR. RITCHIE: Your Honor, the Government has 


no report of such interview. 





J 
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THE COURT: Was there any report? 

MR. RITCHIE: There was no — 

THE COURT: Was there, Mr. McMullen? 


MR. MC MULLEN: No. 


RECROSS-EXAMINATION 




BY MR. GILLEN: 


Q Are you sure Mr. McMullen was also there? 

A Yes. 

Q How long did the conversation take? 

A 45 minutes. 

Q Was anybody taking any notes? 

j 

A (No response.) 

Q Was Mr. McMullen taking notes? 

A I can't answer if he was taking notes. He 

i 

I 

was in the front seat in the automobile, I couldn't tell. 

I 

I think Mr. Ritchie had some paper but I can't indicate he 
was taking notes. 

Q Anybody else there other than Mr. Ritchie andi— 

A And his assistant. 

Q The young lady here (indicating)? 

j 

A Yes. 

Q Was she taking any notes? 

> 

A I don't think so. 

MR. GILLEN: I call upon the Government as to 
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Sini-recross 




2 

whether or not any notes were taken 

of this inter- 



3 

view. 




4 

MR. RITCHIE 1 Your Honor, Mr. 

McMullen states 



5 

he may have. 




6 

Does your Honor wish this in 

front of the 



j 

7 ! 

jury or at side-bar? 

1 


8 

THE COURT: Well, all right. 

Come up. 


9 

(Continued next page.) 
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Sini-recross 

(The following took place at aide bar.) 

MR. RITCHIE: Mr.McMullen states that a 
3 by 5 card on that date — well, he wrote down 
John Sini's name and address and telephone number 

I 

in relation to a subpoena. The name and telephone 
number. 

MR. GILLEN: Mr. McMullen also testified 
in his investigation nobody verified any threats. 

THE COURT: Nobody what? 

MR. RITCHIE: Nobody did. That is not a 

i 

threat. Neither were those two instances related 
to the Government were threats. 

THE COURT: It is whatever it is. 

MR. FISCHETTI: May I register a general 
objection. This is something I've never seen 
before, in which the prosecutor, the United States 
attorney, is allowed to ask the witness and not 
having a note of it. How can he possibly 
THE COURT: The man is under oath. 

MR. FISCHETTI: He has the agent there and 

j 

an assistant there and he deliberately does not 
take a note so we don't get 3500 material. And 
then when he examines he says didn't I ask you this 
and didn't I ask you that and didn’t you tell me 
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this and didn't you tell me that. That is unfair. 

THE COURT: That is what 3500 — 

MR. RITCHIE: The interview of John Sini 
was memorialized — he said I interviewed for 45 
minutes and I don’t think it was that long _ 

THE COURT: He said it was 45 minutes and 
he is your witness. His candor seems complete. 

MR. RITCHIE: I am not doubting it. 

! 

MR. GILLEN: You seem to be. 

I 

! 

MR. RITCHIE: I had a point to make on 
inconsistency and I made it. I am not doubting his 
candor. 

MR. MEISELMAN: It puts us in a very 
pejudicial position. The United States attorney 
is saying to a witness, did I not say to you — 

MR. FISCKETTI: Just a second. I ask for 
an instruction on 3500 material to inform the jury 
that while a witness i3 interviewed by an agent 
there should be -- 

THE COURT: 3500 says no such thing. 

MR. FISCHETTI: As I understand it it says 
when a prosecutor ca n s a witness, any material that! 
they have memorialized by writing related to the 
direct testimony — 
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THE COURT: They don't have to put it in if 
they don't want to, any more than defense counsel 
do. 

(The following took place in open court.) 

MR. GILLEN: Nothing further. 

MR. RITCHIE: May I just have this marked 
for identification? 

THE CLERK: Marked for identification as 
Government's Exhibit 27. 

THE COURT: These are Mr. McMullen’s notes 
of the interview? 

MR. GILLEN: I offer it in evidence. 

MR. RITCHIE: I join in Mr. Gillen's request 
to offer it in evidence. 

THE CLERK: Government's Exhibit 27 now 
marked McNamara — 

MR. GILLEN: May I read it to the jury? 

MR. RITCHIE: May I read it? 

THE COURT: Either one. 

MR. RITCHIE: Wait. I have no further 
questions. 

MR. GILLEN: Defendant McNamara’s exhibit 
BA in evidence reads "Allen Gniazdowski, 941-3753, 
home, John Sini, 751-2116." 


i 



1 
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Sini-recroas 

1 

2 

MR. FISCHETTI: May we have a stipulation 

i 

3 

those are Mr. McMullen's notes? 

1 

4 

MR. RITCHIE: I will so stipulate that 

5 

during the course of that — 

6 

THE COURT: All right, it is stipulated that 

7 

those are the notes of Mr. McMullen made at the 

8 

time of the interview to which Mr. Sini has 

9 

referred. 

; 

10 

MR. GILLEN: No further questions. 

11 

MR. LEONE: No questions. 

12 

THE COURT: You are excused, Mr. Sini. 

»! 

1 

MS. KATZ: The Government calls Sandra 

14 

| 

OiNunzio. 


15 

SANDRA DI NUNZIO, a witness called 


16 

on behalf of the United States of America was 


17 

sworn by the Clerk of the Court and testified as 


18 

follows: 


19 

DIRECT EXAMINATION 


20 

BY MS. KATZ: 





21 

Q Mrs. DiNunzio, whom are you employed by? 

22 

A I am employed by Gonnigill, Killian, 


23 

Johnson and Shea, in Port Jefferson. 


24 

Q What do you do for Gonnigill, Killian, 


25 

Johnson and Shea? 



■ V 







\ 
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2 



A 

I am Mr. Shea's iegel secretary. 

3 



Q 

1 

How long have you been employed by Mr. Shea ' 

4 

and 

the firm? 

5 



A 

Approximately three and a half years. 

6 



Q 

Were you so employed on June 28, 1972? 

7 



A 

Yes, I was. 

8 ' 



Q 

Was DiNunzio youi last name in June of 1972? 

9 



A 

No. 

10 



Q 

What was your last name at that time? 

11 ! 

1 

1 


A 

Bazell. 

12 



Q 

I show you Government's Exhibit 16 and 

13 

1 

I 

ask 

if 

you 

recognize it? 


14 

i 

1 


A 

Yes, I recognize it. 


15 



Q 

i 

Directing your attention to page 4 of this 

i 

16 ! 

. 

exhibit, I 

a3k if that is your notarization? 

17 



A 

Yes. 

18 



Q 

Whose signature were you notarizing? 

19 



A 

i 

I notarized Mr. Thomas McNamara's signature. 

20 

! 


Q 

Did you actually see Mr. McNamara sign his 

21 

i 

name? 



22 

I 


A 

Yes. 


23 

1 


Q 

What was the date the document was signed? 


24 

li 


Q 

It's dated June 28, 1972. 

1 

25 

i' 

1 

! 


Q 

Who if anyone else was present at the time 

1 


I 
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of the signing? 

A I am afraid I don't remember that. 

Q After the document was notarized, did you 

retain a copy of the papers? 

A After it was notarized, no. 

Q Prior to the notarization had you ever seen 

this document before? 

A Yes. 

Q Can you tell this Court when? 

A Yes, I prepared the document on June 6th. 

I should say I typed the document on June 6th. 

Q On June 6, this was 1972? 

A Yes. 

Q Did you retain acopy of the document for 

your office files? 

A Yes. 

Q This is the standard office procedure? 

A Yes. 

0 When was the last time you saw the office 

copy of this document? 

A On June 6. 

Q Do you know if this document still is in 

your office file? 

A I don't know. I haven't been able to find 






» 

l 
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L 

it. 



3 




A 


Q Have you looked for this document? 




A Yes, I have. 


5 


Q You have not found it in the file? 


6 


A No. 


7 

8 


Q Do you know whether Gonnigil, Killian, 


Johnson and Shea represent McNamara Re: New Cars, Inc. or 


9 

ever 

represented them? 


10 


A Yes. 


11 


Q Do you know if the law firm represents or 


12 

has 

ever represented McNamara Buick Pontiac? 


13 


A Yes. 


14 


i 

MR. MEISELMAN: Objection, if your Honor 


15 


i 

please. 


16 


THE COURT: On what ground, sir? 


17 


MR. MEISELMAN: I don’t see the relevancy. 


18 


THE COURT: Overruled. 


19 


MR. MEISELMAN: Secondly, I don't think this 


20 


1 

young lady is capable of characterizing a relationship 


21 


of counsel and client and may not be privy — 


22 


THE COURT: She i3 p:ivy, and the jury will 

l 


23 


take that into account. 

| 


24 

l 

Q Do you know if your office maintained any 


25 

files concemino either McNamara Buick Pontiac or McNamra 
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I 

Re: New Cara, Inc.? 

i 

A Yes. J 

Q Did these figures contain copies of legal 

work done for McNamara Buick Pontiac and or McNamara Re: 

New Cars Inc.? 

A Yes. 

Q Who would have access to those two particular 

files? 

A What two files? 

0 The files of either McNamara Buick Pontiac 

or McNamara Re: New Cars Inc? 

A There might be more than one. 

Q Any or all of the files you — 

A Mr. Shea, myself, the lawyers in the firm. 

Q Did you at any time subsequent to June 6th , 

remove the document. Exhibit *16, from either of these two 
files? 

I 

A NO. 

« Q Do you know who if anyone may have removed tljie 

documents from the office files? 

A No, I have no idea. 

MS KATZ: The Government has no further 

questions. 

MR. GILLEN: Miss Witness, what is your 
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phone number? 

i 

I have nothing further. 

MR. LEONE: Question withdrawn. 

REDIRECT EXAMINATION 
BY MR. RITCHIE: 

Q Mrs. DiNunzio, have you ever been interviewed 

by the Government? 

MR. GILLEN: Objection. There is no 

l 

question. 

f i 

THE COURT: There is no occasion for the 
question. 

MR. RITCHIE: Yes, your Honor. The Govern¬ 
ment has no further questions. 

MR. LEONE: No questions. 

THE COURT: You may step down, Mr.s DiNunzio, 
MR. RITCHIE: The next Government witness 
will be — 

THE COURT: Well, lunch first? We will 
recess until five minutes to 2:00. Please do not 
discuss the case with one another or anyone not on 
the jury until it is given to you to decide. | 

(A recess wa6 taken at this time until 

1:55 p.m.) 


EK: j 
lpmR 
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i 

10 |j 

11 


13 
i 4 


AFTERNOON SESSION 

(The jury took its place in the jury box.) 

MR. RITCHIE: The Government calls as its 
next witness Mr. James Pavese. 

JAMES V. PAVESE, called as a witness on behalf 
of the Government, having first been duly sworn by 
the Clerk of the Court, took the witness stand and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. RITCHIE: 

O You are a detective, are you not? 

A Sir? 

Q You are a detective, are you not? 

A Yes, I am. 

0 With what police force? 

A Suffolk County, New York. 


i t 

18 

19 

20 
21 



0 And what is your unit? 

A Now I work in the District Attorney's Office. 

0 Where were you working in June of 1972? 

A Criminal Intelligence Division, Suffolk 

County Police Department. 

O And how long have you been a detective? 

A Thirteen years. 

0 Now, directing your attention to June 28,1972, 

did you have occasion to see a Harold Goberman on that date? 


/ 
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A Yes, sir, I did. 

o Where did you first spp bin? 

A I observed Harold Goberman coming out of a 

business establishment in Port Jefferson, New York. 


that? 


time? 


What particular business establishment was 


McNamara Buick. 

And where was McNamara Euick located at that 


In Port Jefferson Village, down by the hcrbcr.' 
Was that at the intersection of 25A and Main 


Street? 


A Yes, it is. 

0 Now, what, if anything, was Harold Goberman 

doing at the time that he exited those business premises? 

A He had left the structure and stepped off the 

curb into a waiting cab. 

Q Can you describe the cab? 

A Yes, sir, I can. 

It was a dark colored automobile and there was 
a white man driving it and there was a dome light affixed to 
the top, it 3aid "taxi" on it, it was yellowish-orange in 
color. 

0 And in what direction was that vehicle headed? 
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A Facing east. 

0 Now, where did that cab go after Mr. Harold 

I Goberman went in it? 

i 

A After Goberman entered the cab, it turned 

around and proceeded westbound on Route 25A towards 
j Smithtown, New York. 

i 

Q Now, where did the automobile — where did 

; that cab stop? 

! 

A At the Pioneer Diner, located at Route 111 

I 

and Smithtown By-Pass in Hauppague, New York. 

Q Did you follow that cab all the way? 

I 

I A I did, sir. 

1 

Q And when the cab arrived at the Pioneer Diner, 

what, if anything, did you observe Mr. Goberman do? 

If | 

A Goberman exited the cab and entered the diner. 

I ; 

He came out immediately with a pack of cigarettes in his 

I 

hand, unwrapped them and went to his automobile, got in the 


automobile — 
Q 
A 

0 

A 

Q 

there? 


Did he get into his automobile and start it up} 
Sir? 

Did he get into his automobile and start it up? 
He did. 


And where, anywhere, did he proceed from 


I 
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A He exited the parking lot and proceeded east- 

bound on Route — I don't recall the route now, it is also 
known as the Smithtown By-Pass, and went in an easterly 
direction, 

Q That would be on Route 347? 

A Yes. 

0 And did there come a time when that car 

stopped? 

A 

Q 

A 


It did, sir. 

} 

And what, if anything, happened at that time? 
Goberman made a right-hand turn on to 
Plastered Avenue, I believe, running in a southerly 

I 

direction off of the By-Pass, and we followed again. "We" 
is my partner and myself. 

16 Q Who is your partner? 

17 A Joseph Isola, who also at that time was a 


18 j! 


1 ^ 


detective in the Criminal Intelligence Division. 

We pursued the automobile approximately a 


2 - quarter a mile and pulled him over, 


21 


22 


23 !' 


And when you pulled him over, what, if any¬ 


thing, happened? 


We identified ourselves to him and I asked him 


24 


25 


for his license and registration. 


He asked what was wrong and we again — I 
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again asked him for his license and registration. 

0 Did he produce the license? 

A He did, sir. 

0 And was the license in the name you knew him 


I 


5 '! 

I: 

6 by? 


Ho, sir, it was not. 

There was another name? 

Yes, it was. 

What was the other name? 

Harry Masterson. 

After seeing the license, what, if anything, 

13 did you do then? 

14 A I asked Mr. Goberman, who I had known person- 

15 ally — 

16 q You knew him through law enforcement activi¬ 
ty ties, is that not correct? 

;i 

18 ! A Yes, that being the case. 

io ' Whether or not it was his license that he had. 



20 and he said, yes, it was. 


21 


h 


it?' 


22 

23 t! 

24 names, 

ij 

” 'I 


I said, "Well, why is the name Masterson on 

He in turn said, well, he is known by two 
Goberman and he uses Masterson. 

"Do you have anything to substantiate that?" 



f 
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6 2 

He said, "Well, I have had a change in the card," and 


3 

I 

I said, "Do you have any documents reflecting that for the 

4 

court of jurisdiction on it?" 

5 

He said, no, not with him. 

6 

Q Did you then arrest him? 


7 

A After further examination of the license, 

' 


8 

which I may add was obliterated in part, it was of the old 


9 

style, not of the -new style as we have today, it was 

10 

questionable, I said, "Do you have a license?" 

11 

"That is my license." 

12 

I said, "Well, until we find out,you are under 

1 


13* 

arrest now." 

14 

* 

* 

0 Did you write a ticket in connection with this? 

15 , 

A I did, sir. t 

| 

r 16 

* 

MR. RITCHIE: Would you mark this two-page 

17 

1 

documen'.? 

I 

18 

THE CLERK: Government's Exhibit 28 for 

■ 

19 

identification. 


20 

BY MR. RITCHIE: 

21 

0 I show you what has been marked as Government' 

t . 

22 

Exhibit 28 for identification and I ask you if you recognize| 

23 

1 

that document? I 

24 

A Yes, I do. 


25 

j 0 What is it? 

'! 

| 

• • 

| 




1827a j 


1693 


1 

Pavese-direct 


7 2 

A It is a uniform traffic ticket issued by the 


3 

State of New York. 


4 

Q Is that the original? 


5 

l 

A No, sir, it is not. 


6 

0 It is a copy, it is a photostatic copy of the 


7 

front and back of that ticket; is it not? 


8 

A Yes, sir, it is. 

9 

Q And if you know, where is the original? 


10 

| 

A That has been processed through the courts. 

11 ! 

sir, and it is retained by the court. 


12 

m 

Q It is retained by the Suffolk County Court? 


» 

A Courts, and eventually it ends up back in the 


14 

Department of Motor Vehicles. 


« 

MR. RITCHIE* Your Honor, I offer this in 


16. 

evidence. 

i 

17 

MR. GILLENt May I just have a short voir 


18 

dire, your Honor? 


19 

THE COURT* Yes. 


20 

VOIR DIRE EXAMINATION 


21 

BY MR. GILLEN* 


^ -» 

Q Detective Pavese, was this ticket written at 

i 


23 

1 

the stationhouse? 

1 


24 

A Yes, sir, it was. 


25 

0 I see. 

1 

i! 

• 

i 

I 
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And was it written, was it given 

to 

3 

Mr. Goberman 

before he left the station? 

i 

! 

4 

A 

Yes, sir, it was. 

i 

5 

I 

Q 

Was it given to him just before he left the 

{ 

6 

i 

stationhouse? 



7 

A 

I don't recall, but it was given 

to him by 

8 

myself. 



9 


MR. GILLEN! I have no objection. 

* j 

10 

i 

THE COURT: Received. 

1 

11 


THE CLERK: Government's Exhibit 

28 in evidence 

12 

DIRECT EXAMINATION 

1 

I 

| 

13 

BY MR. RITCHIE (continued)s 

j 

14 

Q 

» ! 

Now, do you recall — well, I will hold this 

i 

15 

for a while - 

- do you recall the specific type 

i 

of vehicle 

16 

that was being driven at that time? 

• 

17 

| 

A 

I believe it was a '72 Cadillac. 

i 

! 

18 

0 

Would that Refresh your recollection as to the 

19 1 

year of the car? 


20 

H 

MR. GILLEN: Your Honor, it is in 

evidence. 

* 

21 

v A 

Yes, sir. 

1 

I 

i 

22 

0 

And what year is that? 

' 

I 

23 

A 

It is a '71 Cadillac. 


24 

0 

And what is the time indicated on 

that uniform 

1 

25 

1 

1 

t 

traffic ticket? 

! 

- 


J 




/ 


4 that date? 
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11:30. 

When did you first observe Mr. Gobeman on' 

When did I first observe him? 

Yes. 

At Port Jefferson, New York. 

THE COURT: At what tine, with reference to 


9 

this? 

10 

1 

THE WITNESS: About eleven o'clock, five to 

11 

1 

eleven, eleven o'clock. 

12 


13 


14 

1 

(continued on next page) 
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BY MR. RITCHIFs 


Q And whast does that 1130 indicate, what 

particular event does that denote the time of? 

A That would be the time I made out -- let me 

correct that| that would be the time that we stopped 
in for the arrest of the violation of driving in Hew York 
State without a license. 

Q How, directing your attention to the time 

that you stopped him after you asked him for his license, 
did you then proceed to search his automobile? 

A His person and the automobile, yes, sir. 

Q And what was your purpose in so doing? 

A Well, it was first for the purpose of finding 

out whether or not he possessed a weapon, and after that 
was established and then his automobile was searched by 
myself and my partner. 

Q Now, is that routine; procedure? 

A It is, sir. 

q After you had ™ during the course of this 

^search of the automobile, did you discover any money in 
the automobile? 

A No, sir, I did not. 

Q Did you discover any weapons in the automobili? 


25 


A 


HO 
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o Pid you search his oerson? 

A I did. 

O And how rimeh money did you find on his person? 

A I don't recall the exact amount, I know he 

did have currency on hin but I don't recall the amount. 

Q You were interviewed back in October 1972 by 

Special Agent McMullen; were you not, sir? 

A I v;as, sir. 

Q And you were asked about this incident; 

were you not, sir? 

A T was, yes, sir. 

Q I show you what has been marked as Government' 

Exhibit 35-26 and I direct your attention to the third 
paragraph thereof. 

I would ask you if that refreshes your 
recollection as to the amount of money discovered or found 
on Harold Goverman's person. 

A Yes, sir, it does now. 

0 And how much money was that? 

A $200, sir. 

0 Now, after searching the vehicle, what if 

anything, did you do next? 

A We made his vehicle secure at the side of the 

road, that being Mastered Avenue, ITauppauge, New York. 


s 
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6 
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10 ! 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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Q Can you 3pell that, just for the benefit 

of the record? 

A Plastered. 

0 And where, if anywhere, did you go fror there? 

A We locked the autonobile up and we maintained 

the keys and conveyed, put him into the detention unit and 
conveyed him to the Central Detective Headquarters. 

0 And at what tine did you arrive at the ' 

Detective Headcruarters, the approximate time? 

A A quarter to twelve, maybe earlier. 

0 Now, you arrived at the parking lot; did you 


not? 


A 

Q 


Yes, sir. 

And from there you proceeded on foot into the 


building? 

A That is correct. 

Q And while proceeding to the building, did you 

have occasion to observe Mr. Coberman's method of walking? 

A Yes, sir. 

Q ”ow was he walking? 

A I was in front of him walking, ray nartner was 

assisting him up the sidewalk, in fact he was handcuffed, 
due to the fact, and he made mention of his leg hurting 
and that called my attention and I turned around andjust 


1 






1 

1 
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i 
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H 

2 i 

A I am sorry ~ 

j 

T 

3 

| 

MR. RITCHIEt Objection. 


4 j 

THE COURTi Objection sustained. 


5 ! 

j 

Q Was he known to carry a gun? 

j 


1 

6 1 

A Yes, sir, he was. 


7 1 

0 Now, I believe you testified that you 


8 

arrived in Port Jefferson Station on Main Street sometime j 


9 1 

. ! 

in the morning of June 5 and went near or were at the Main 


10 i 

Street office of McNamara Buick — 


11 i 

A June 5th? 


I 

1 

12 

THE COURT* I think it was June 28 that this 


13 

witness testified about. 


i 

14 

1 

MR. MEISELMAN* I am sorry, your Honor, I am 


is: 

starting to get confused. 

i 

r 16 

Q June 28th, I beg your pardon. 


17 

A Yes, sir. 


18 



19 

(ConOfl on next page.) 


20 



21 



22 


1 

23 


i 

24 

I 


25 

t 

il 

i 

i 

1 

i 
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0 Can you tell us, sir, approximately what time 

you got there? 

A Five to eleven, 11 O'clock. It may have 

l 

been 5 after. 

i 

Q Did you go there sir, as part of a routine 

: itter on your own or did you go there pursuant to the l 
orders of any of your superiors? 

A Our purpose in going there was in locating 

of going there was to locate Harry Goberman. 

, j 

Q Your superior had asked you to do so? 

A Told me to do so, yes. 

0 And had your superior advised you that ~ who 

was that? 

A At that time it was Detective Sergeant Robert j 

Crayton. j 

MR. RITCHIEi I would object to any questions ; 

I 

concerning advice from his superior. 

i 

THE COURT! Overruled. 

0 Did Detective Sergeant Crayton advise you 

that they had received you that they had received a 

j 

telephone call from a McNamara asking for the police? 

A No, he did not. 

i 

0 What were your specific orders, if you 

remember? 





1 
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11 

12 

13 

14 
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A I was out on another natter. I was contacted.! 

1 do not recall by radio or T was talkina to somebody 
at a given time prior to the incident. 

Subsequently I called back the office, he 
advised me "Get out and pick up Goberman. You know some 
of his old addresses. You know who he is and where he 
hangs out. Pick him up and see what he is doing." 

THE COURT! See what? 

THE WITNESS: See what he is doinq. 

0 When you first stopped — withdrawn. 

When you first observed Mr. Goberman coming 
out of his building, was he limping? 

A I couldn't see that, sir. 

Q When you first saw him going into the Pioneer 

Diner, was he limping? 

A I don't recall. 

Q When you saw him coming out of the Pioneer 

Diner, was he limping? 

A I don't recall that either. 

Q Did there come a time when entering Police 

Headquarters, he stumbled? 

A He made mention that his leq had hurt. 

Q Did he stumble? * 

A I didn't see him, sir. 


5 
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q I show you what has been marked, I believe, 

as 3500-35 ~ 

MR. RITCHIE: That is 26. 

Q 26. 

I ask you, sir, to look at the last para¬ 
graph and see whether it refreshes your recollection. 
(Document shown to witness.) 

A Now it does, yes. 

Q Now that your recollection is refreshed. 

Officer, did there come a time when Mr. Goberman stumbled 
on his way to Police Headquarters? 

A Sir, again my attention was drawn to it by 

words and the words stimulated my turning around and I 
did see the motion of his leg — his favoring it. 
q Did he i nimble. Officer? 

A He favored his leg, sir. 

q Did you at anytime up until that time see him 

limp or hear any complaints from him about pain or 


limping? 

A Not prior. 

q Did you have occasion to observe Mr. 

Goberman 1 8 face? 

I 

A I did, sir. 

q Did you see any marks or bruises? 
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I don't recall, sir. 

j 


3 

r* 

If you would have seen then, would you have 


4 

made a note of it? 


5 

A 

Yes, sir. 


6 

' 1 
| 

0 

Did you have occasion. Officer, to observe 


7 

Mr. Goberman's clothes? 


8 

A 

I did, sir. 


9 

0 

Were they in anyway in disarray or tom or 


10 

ripped? 



11 

A 

T made no observation of it, no. 


12 

Q 

If you would have seen it, you would have nade 


13 

a note of 

i 

it? 


14 j 

A 

Yea, sir. 


15 

o 

» 

Do you have any such notes? 


16 

A 

Wo sir, I do not. 


17 

r> 

Did Mr. Goberman tell you anything about any 

j 

18 

injury? 

- 

i 

19 

A 

No sir, he did not. 


20 

Q 

Did he nake any connlaints to you about the 


21 

fact that 

he had been beaten or had suffered injuries? 


22 

A 

No sir, he did not. 

i 

i 

23 

Q 

And at that time he was cuffed behind his back 

jj 

24 

A 

He was. 


25 

Q 

1 

j 

i 

Anything said to you by Mr. Go berm an about a 

i 

t 

1 

| 


t 

/ 
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2 

gun? 

j 

1 


3 1 

A 

I 

No sir, there was nothina. 

i 


4 1 

Q 

1 

Approximately how far was Plastered — am I 


5 ! 

! 

pronouncing it correctly? 


6 ! 

A 

Plastered. 


J 

7 


Many people make the mistake. 


8 

1 

Q 

The street where you stopped him, how far is 



that from 

Central Headquarters? 


10 

A 

Two and a half miles, approximately. 


11 


Q And Central Headquarters, that is 


12 

of the Hauppauge Police — 


13 

A 

Suffolk County Police. 


14 

i 

Q 

Pardon me, is in Hauppauge on Veterans High- 


15 

way? 



16 

A 

Tt is a hamlet within the town of Smithtown 


17 

in Islip. 


1 

1 

18 

Q 

It is known as Ihe area of Hauppauge? 

J 

i 

19 

A 

Correct, sir. 


20 

Q 

Did you follow this summons through to 


21 

conclusion. Officer? 


22 

1 

MR. RITCHIE* Objection, irrelevant. 


23 


THE COURT* Overruled. 

! 

1 

24 


The question is whether you were in on the 

l 

i 

25 

follow-up to this arrest. 

1 

I 

1 

1 


A 







1840a 


6 Pavese-cross/Meiselman 

1706 

THE WITNESSi No sir, it was a normal process 
of submitting this summons to the court and until 
notified, wouldn't see it again. 

Q Were you notified to appear in court concerning 

the same? 

A No, sir. 

Q Did you ever appear in court concerning the 

I 

same? 

A No, sir. 

Q And you have no idea or conception of what 

ever happened to that summons since? 

A No, sir. 

0 Did Harold Goberman have a special status with 

the Suffolk County Police? 

A I do not understand what you mean. 

MR. RITCHIEi Objection. 

THE COURT! A special what? 

MR. MEISELMANi Status. 

THE WITNESS! In what respect, counsel? 

1 

THE COURT! Was he a paid informer or any 
kind of informer? 

Is that what you mean? 

MR. MEISELMANi In effect, yes. 

THE WITNESS! I have no personal knowledge of 1 


N 
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Mr. Goberman ever being a paid informer. There 
have been times that he may have made information 
available to the police, yea. 

MR. MEISELMAN: Thank you air, no further 
questions. 

MR. RITCHIEi I have cne or two — anybody 

else? 

MR. FISCHETTI: No questions. 

MR. LEONE: No questiona. 

MS. SELTZER: No questions. 

REDIRECT EXAMINATION 

BY MR. RITCHIE: 

Q You stated that you did not recall whether 

he was limping when he was going into the diner and out 
of the diner? 

A Yes, sir. 

Q When you say you do not recall, do you have 

any recollection whatsoever of his condition, whether 
it was normal or abnormal? 

A As to my observations? 

Q Yes. 

A Prior the incident mentioned today, whether 

or not he had any injuries prior — is that what you 


were referring to? 
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Q Yes. 

A No sir, I don't. 

Q Did Mr. Goberman stumble at anytime? 

A Mr. Ritchie, in the way the question was 

phrased, "Did he stumble?" He made mention to it which 
made me turn around and T did see him stumble. 

0 When he stumbled, did he fall on his face? 

A No, sir. 

Q Did he fall at all, did he land on the 

No. 

Did he land on his head? 

No. 

Did he land on his forearm? 

No air, he remained upright. 

Did he fall on his shoulder? 

He remained upright. 

MR. RITCHIE: I have no further questions. 
MR. MKISELMAN: No questions. 

MR. LEONEt No further questions. 

THE COURT: You are excused. Officer. 

THE WITNESS: Thank you. 

MS. KATZ: The Government calls as its next 


25 


witness George Koch 
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GEORGE W. KOCH, having been first 

duly sworn by the Clerk of the Court, testified as 

followst 

THE CLERKi Please state your full name? 

THE WITNESS* Goerge W. Koch, K-o-c-h. 

DIRECT EXAMINATION 
BY MS. KATZl 

Q Mr. Koch, would you tell this Court what is 

your occupation? 

A I am a banker. 

Q What are your duties? 

A Regional vice president. Commercial lending 

officer for the Marine Midland International Bank. 

0 How long have you been employed by the Marine 

Midland International Bank? 

A Approximately four years. 

Q And in June of 1972, what were your duties? 

A As they are now, commercial lending. 

Q Do you know an individual named Thomas 

McNamara? 

A Yes, I do. 

0 Do you see him in the court room today? 

A Yes. 

MR. GILLEN! Conceded, your Honor. 


\ 
r 


V 
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Q Did you meet Mr. McNamara in a professional 

capacity? 

A Yes, I did. 

C What was the nature of your dealings with 


6 

the defendant Thomas McNamara? 

7 lj 

A 

j 

It was a financing of the construction and 

II 

8 

permanent mortgage lending of an automobile show room 

9 i 

on Route 

347 in Port Jefferson. 

10 1 

Q 

As the financing institution did Mr. McNamara i 

1 

11 

apprised 

1 

of the construction of the building? 

12 

A 

Yea, he did constantly. 

13 

0 

And did there come a time in June of 1972 

i| 

14 

when Mr. 

McNamara informed you that he had terminated his 

15 . 

contract 

with Harold Goberman who was the general 

; l 

18 , 

contractor on the job? 

17 

A 

Yes. 

18 

Q 

And did Mr. McNamara ever inform you whether 

1 

19 

or not this was a mutually agreed upon determination? 

20 

A 

Yes, I believe he did. 

21 


MS. KATZi I ask that this be marked for 

22 

identification. 

i 

23 


THE CLERKi Marked for identification as 

24 

Government's Exhibit 29. 

i 

25 


MR. GILLENi Maybe we can stipulate to that 
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2 

to save time. 


3 

THE COURTi Yes. 


4 

(Document shown to counsel.) 


5 

MR. GILLENi We stipulate that it may go into 


6 

evidence, if that is the Government's desire. 

1 • 


7 

MS. KATZi That is the Government's desire. 


8 

THE CLERKt Now Government's Exhibit 29 in 


9 

evidence. 


10 

THE COURTi The letter and enclosure? 


11 

MR. GILLEN! Yes. 


12 

MS. KATZi The two enclosures have already 


13 

marked for identification, 16 and 17. 


14 

THE COURTi I think they may be in evidence. 


15 ! 

MR. RITCHIE! Yes. 


16 j 

MS. KATZi Yes, into evidence. 


17 

Q Now, did this document come into your 


16 

possession? 


19 

A I do not know if it came directly by messengei 

1 

f 

20 

or mail. 


“} i ! 

•» * 

0 One of the documents is a letter; is that 


22 

correct? 


2.> 

A Yes, it is. 


24 

Q Who sent that letter to you? 


25 

A It is signed by Thomas McNamara. 



•! 
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not recall. 


And what if anythin** accompanied this letter? 
Probably both of those came with it, I do 


Did you ever receive a subpoena to produce 


any records in regard to this case? 
A Yes, I did. 


And what were you subpoenaed to produce — 


were those the records? 


A This was a very small part of it, all bank 

records relating to many, many accounts. 

Q Was this document produced pursuant to a 


subpoena? 


Yes. 


When did you produce these documents for 


the Government? 


It was sometime in May of 1972, 

Was it pursuant to a Grand Jury appearance? 
It was prior to a Grand Jury appearance. 

THE COURTi Do you have the year right? 

May — 

1973, I am sorry. 

MS. KATZ: I would like to read the letter 


into evidence. 


25 


The stationery is headed "MaNamara Buick- 
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Pontiac, Inc., 102 Main Street, Telephone, in 
Port Jefferson, Mew YOrk, dated June 30, 1972. 

j 

Mr. Georqe Koch, Marine Midland International 
Bank, 180 East Main Street, Smithtown, New York 
11787. 

"Dear Georget 

I 

"Please be advised that Mr. Harry Goberman, 
HarMac Construction Corp., has resigned under 
mutual agreement of cancellation of contract and 
release. enclosed please find a copy of this 
release. I was advised by Albert Karrins, chief 
building inspector, town of Brookhaven, to hire 
the original struc tural engineer, Louis T. Romeo, 

i 

P.E., and architect Donald A. Becker, A. I.A., 
together they will supervise construction for the 
completion of the new McNamara Buick-Pontiac-Opel 
facilities. 

• I 

I hope this meets with your approval. 

Very truly yours," a signature "Thomas McNamara" 

and typed name "Thomas McNamara." 

The bottom says "Enclosures." 

The two enclosures were agreement of 

cancellation of contract release and a receipt 

signed by Harry Goberman for $25,000. j 
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The Government has no further questions • 

(Cont'd on next page.) 
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CROSS-EXAMINATION 
BY MR. GILLENr 


Q Is that, Mr. Koch? 

A Yea. 

MR. GILLEN: May I have the exhibits? 
(Documents handed to counsel.) 

MR. GILLEN: Thank you. 

Q How long have you known Thomas McNamara? 

A Since sometime in 1970 — late 1971 or early 


1972. 


Q Has he been a customer in your bank during 

that period of time? 

A He became a customer subsequent to that. He 

had been on a very minor basis prior to that. 

Q Did he have a number of accounts at your 


16 I 1 

17 ! bank? 

18 

19 

20 j 

; 

23 !| 


A 

Q 

A 

Q 

A 

Q 


it your bank? 


25 i 


Yes. 

Do you know Timothy Shea? 

Yes. 

How long have you known him? 

Since 1971. 

Is Timothy Shea one of the attorneys for 

Yes, he is. 


/ 



1 
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2 

Q 

Have you got a personal relationship with 

3 

Timothy Shea? 

4 

A 

i 

Yes. 

5 

Q 

Do you know John McNamara? 

6 

A 

Yes. 

7 

Q 

Did he have accounts at the bank? 

8 

! A 

Not when I met him, subsequently he brought 

9 

his accounts 

to our bank also. 

10 

Q 

How about in or about 1973? 

1! 

A 

By that time Jonn McNamara did have accounts 

12 

with us. 


13 j 

0 

Did he have accounts with you before the 

1 

14 1 

service of this subpoena with these exhibits, 16, 17 and 

15 [ 

29 were produced by the bank? 

, 

16 

A 

Yes. 

1 

17 ' 

Q 

Did you have a personal relationship with 

18 1 

, 1 

John McNamara? 

19 

A 

Yes. 

20 

Q 

What about James McNamara, did you know him? 

21 

* 

A 

Yes. 

22 

0 

Did he have accounts at the bank? 

1 

24 

A 

Yes, he did. 

24 

Q 

I 

Did he have accounts at the bank prior to 

25 

the subpoena 

and prior to the production of these records 

! 
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by your bank? 


Yes. 


Did you havs a personal relationship with 


James McNamara? 


him. 


Not really. I knew him and had dealings with 


Do you know Timothy McNamara? 


Yes. 


Did he have accounts at tie bank? 


Yes. 


Did he have accounts at the bank prior to the 


bank producing these records? 


Yes. 


Did you have a personal relationship with 


Timothy McNamara? 


A Yes. 

Q How about Kevin McNamara, did you know him? 

A Yes, I did. 

Q Did Kevin McNamara have accounts at the bank? 

A Yes. 

Q Did he have accounts at the bank prior to the 

time when these records were produced pursuant to the 


subpoena? 


Yes. 


i 
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Did you have a personal relationship with 


Kevin McNamara? 

A Sort of, yes. 

Q How about Helen McNamara, do you know her? 

A Yes, I do. 

Q Did Helen McNamara have any accounts at the 

bank prior to the production of these papers? 

A I don't know. 

Q What about John — Tom McNamara, Jr., did 


you know him? 


Not at that time. 


Q Okay. 

Did anybody ever ask you for the return of 
these documents before the subpoena was served? 


Q Now, the letter from Thomas McNamara is date< 

June 30th, 1972; is that correct? 

A Correct. 

Q And at any time has Tom McNamara ever asked 

you for those papers back out of the bank records? 


Has John McNamara asked you? 
No, he has not. 

Has Kevin McNamara asked you? 



1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

|| 

13 I 
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14 

15 
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A 

Q 

A 

Q 

A 

Q 


No. 


Has Timothy McNamara asked you? 

No. 

Has Timothy Shea asked you? 

No. 

Did Timothy Shea ask if any such releases 


existed with you? 

A No. 

Q 

Tapers back? 

A 
Q 
A 

Q 


Did Helen McNamara ever ask you for those 

No. 

Nobody ever asked you for those papers back? 
Correct. 


And you had contacts with these people on a 
reqular basis in and during the time that these records 
were produced and before the time these records were pro¬ 
duced by subpoena; is that correct? 

A Yes, it is. 

o Now, I show you exhibit AZ for identification! 

I ask you, sir, are they documents connected 
with the Tinker National Bank? 

(Document shown to witness.) 

A Yes, they are. 


Q Now, is the white sheet of paper, is that a 
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copy of a document kept in the regular course of businaesj 
by the Tinker National Bank? 

A Yes, it is. 

q Is it the business of the Tinker National B^nk 

to keep that type of document? 

A Yes. 

q And do you presently in the files of the 

Tinker National Bank have a similar document? 

A We have a photocopy — 

q That is a photocopy — 

A I am sorry, ve have it on microfilm. This 

is a photocopy. 

MR. GILLEN: I vould separate the exhibits, 
your Honor. 

THE COURT: Just undo the staple. Do not 
tear it. 

MR. GILLEN: All right. 

(Document handed to Clerk.) 

MR. GILLEN: May ve have the document that 
has been taken from AZ marked as a separate 
exhibit, please? 

THE COURT: AZ-1. 

MR. GILLEN: Yes. 

THE CLERK: So marked defendant McNamara's 
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exhibit AZ-1 for identification. 

(So marked.) 

BY MR. GILLEN: 

Q Showing you AZ-1 for identification, I ask you 

is this a document connected with the Tinker National Bank? 

A Yes, it is. 

Q Would there be a — what did you call it — a 

microfilm of that document in the Tinker National Bank? 

A Yes, there would be. 

q Is it the business of the Tinker National Bank 

to keep that type of document on microfilm? 

A It is. 

Q The microfilm of that document would be in the 

files of the Tinker National Bank? 

74 Yes. 

MR. GILLEN 1 I offer that into evidence. 

MR. RITCHIE: The Government's objection to 
AZ is the following: Relevance alone. 

I believe that it has been proven that it is 
admissible under 28 United States Code Section 1732. 
That is not the Government's objection. 

The Government would object on the grounds of 
relevance until established through proper testimony. 

With respect to AZ prime or AZ-1, I should say 
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again the Government'a objection would be relevance 
at thia point and aleo the fact that thia ia not a 
document prepared by the Marine Midland Tinker Nation^ 
Bank. 

THE COURT: It haa what I suppose might be 
called acme of their entriee on it. 

If you can , Mr. Koch, be able to aay whether 
or not — 

MR. RITCHIE: I withdraw that objection. Ther^ 
are certain entriea,on here that would be placed on 
here by the bank. 

THE COURT: Can you tell whether or not that 
would have been proceaaed by your bank? 

THE WITNESS* Yea, I can. 

THE COURT: Can you relate it to exhibit AZ 
for identification? 

THE WITNESS: Yea, I can. 

THE COURT: Would you aay it'a collection ia 
reflected in the account? 

THE WITNESS: Yea, thia waa proceaaed through 
our bank, paid to our bank, and the sums deducted 
from the account aa indicated. 

THE COURT: Those two together would indicate 
to you that the amount of the face of the check waa 
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paid out against that account in tha Tinker National 
Bank?_ 

THE WITNESS: Yes. 

THE COURT: Is thsrs anything on exhibit AZ-1 
to indicate to you when it was so paid out — do you 
need a glass? 

THE WITNESS: There is a stamp over it, but it 
was paid — taken from the account of Thomas McNamara 
— looks like the 28th of June, 19 That is the 
date indicated on the statement, so it is stamped. 

MR. RITCHIE: My objection would be on the 
grounds of relevancy, your Honor. 

THE COURT: It will be received into evidence 
subject to connection. 

MR. GILLEN: Thank you. 

THE COURT: What that means at the moment, 
ladies and gentlemen of the jury, is you will see 
when — if it happens and you are made party to the 
contents of it — that the $20,000 which is referred 
to here was inferentially in existence and in some¬ 
one's hands on that date — that is all — whether to 
buy a race horse or whatever purpose we do not know. 

THE CLERK: Now defendant McNamara's exhibit 
AZ and AZ-1 in evidence. 
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BY MR. GILLEN;: 

Q Mr. Koch, I ask you, sir, on the back there is 

a date May 28th, 1972. 

Do you see that? 

Would you explain that to the jury, please? 
A The only explanation I have is that it is a 

human error. This is a date stamp that is set manually. 
Obviously — 

THE COURT: It is a corporate error, isn't it? 
THE WITNESS: We employ humans. It should say 
June 28th, It does say May. The wrong stamp was put 
into the stamping machine. 

Q Someone just put the wrong month on it? 

THE WITNESS: Yes, it was paid on June 28th an i 
written on June 28th. I assume that was an error. 

Q Does AZ reflect that the debit was made on 

June 28th of $20,000? 

A Yes, it does. 

Q And there is no other $20,000 item in AZ? 

A No, sir. 

Q If you look at this check, could you tell the 

jury please, just what that represents? 

A This is a check in the amount of $20,000 pay 

to the order of cash, signed Thomas McNamara, endorsed by 
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Thomas McNamara — by Jamas McNamara. 


Is there an officer's initials on that? 


Yes. 


Do you know who that is? 


Q Why would an officer initial the check?__ 

A This is such a large check that we do not 

handle at the window regularly and an officer would have to 
authorize the payment of $20,000. 


dollars — 


We are talking about $20,000 green American 


THE COURT: Currency. 


Currency. 


Is that correct? 


That is correct. 


Q You can't tell from the check — is there any 

numbers on the check to give any indication as to the time 


of day? 


I do not think so, no. 

No date stamp or anything like that? 

There is a date stamp, but nothing that tells 


the time of day. 

Q What about these numbers here, would they 

indicate anv numbers of the transaction during the day? 
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I have no idea. 


You do not know? 
No, I don't. 


MR. GILLEN: I have nothing further, 


REDIRECT EXAMINATION 


BY MS. KATZ: 


Can you tell this Court what date you appeared 


before the grand jury? 


No, it was May 16th — was it May 16th? I do 


not have the subpoena with ae. 


Would this refresh your memory? 

I aa sure it will. 

It was May 16th. 

$ 

MS. KATE: We have no further questions. 


Excuse me, we have one more. 


Is it normal — 


MR. GILLEN: One moment, yourHonor. 

MR. LEONE: Move to strike that. We do not 


understand that. 


Did he testify before the grand jury, what’s 


the purpose? 

THE COURT: Because that was used as a bench 
mark for questions which Mr. Gillen asked. 

Is that right? 
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2 

MS. KATZ: Yea. 


3 

Q la it standard procedure for a check in the 


4 

amount of $20,000 to be made out in caah — ia this usual? 


5 

A It's not standard, because most people do not 


6 

have that kind of money in their accounts. 


7 

Q Is it usual? 


8 

A It does happen. 


9 

0 You would say this is a usual procedure for 


10 

them to make it out in cash when you are dealing with that 


11 

amount of money? 


12 

THE COURTt Well, I think if we get into that 


13 

the root will fall in. 


14 

MS. KATZ: Thank you. 


15 

MR. GILLEN: Nothing further. 


16 

(Continued next page.) 
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MR. RITCHIE: Your Honor, may we have a 
sidebar? 

(The following took place at sidebar.) 

MR. RITCHIE* At this tiise, your nonor, 
the Government has that gleam in its eye. 

THE COURT* About resting? 

MR. RITCHIE: Yes. 

THE COURT: His wife said 1* you don't get 
home early this weekend — x 

MR. RITCHIE: She'll kill me. 

MR. GILLEN:. That raises an interesting 
question from me. My other client that has been 
a phantom from the courtroom is the Government 
going to retry the case against John McNamara? 

MR. RITCHIE* The question of John McNamarii 
has undergone a number of changes after these 
hearings with Harold Goberman and his examination 
and Mr. McNamara's testimony — 

MR. FISC H FTTI* Can we dismiss the Jury? 

We might be a while here. 

THE COURT: You remember before lunch Mr. 
Ritchie said just before he rests there might be 
a couple of things he wants to discuss at side- 
bar. Do you want to release the Jury? 


MR. RITCHIE: Yes. 



% 
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(The following took place in open Court.) 

T!TF COURT: We will have a short recess no* 
— please do not discuss the case with one anothei 

THE CLERK: All rise, please. 

THE COURT: — or with anyone not on the 
Jury until it is given to you to decide. 

(The Jury left the courtroom.) 

MR. L^ONE: Could I step out for thirty 
seconds while other counsel — 

THE COURT: Yes. 

MR. GILLEN: This belongs to somebody. 

MR. RITCHIE: I don't believe it belongs to 
us. Maybe it's the law clerk’s. 

THE COURT: Magic doesn't rub off. 

MR. MEISELMAN: It says Del, iso. 

MR. PISCHETTI: That's my client. 

THE CLFRK: It was lying here. 

MR. GILLEN: Just leave it here then. 

MR. RITCHIE: With respect to John McNamara 
the Government is not going to call him as a witne 
there is still an i iron unity — 

THE COURT: First, have you been authorised 
to grant him immunity? 

MR. RITCHIE: No. I was speaking this morn¬ 
ing with an individual in Washington who stated to 
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me there was a problem with immunity in this caa« ^ 
because it is a father and son relationship. 

The Government may acquire authorization 
from the Attorney General next week. They are hav¬ 
ing problems because it is not the normal immunity 

situation. 

You have a father and son relationship her*. 
They have a policy against that sort of thing — 

MR. GILLENs It's a wise policy. 

THE COURT! At least for this case. 

MR. GILLEN: Eor the American family. 

MR. RITCHIE: I don't know whether I will 
get it or I am not saying I won't use John McNamai a 
on rebuttal. With respect to a later trial for 
him, I don't believe that is a material issue in 
this trial and it will be something that I am sur, 
your Honor will take up at any time if the Govern¬ 
ment proceeded to trial. 

MR. GILLEN: I think Mr. Ritchie has every 

intention of retrying John McNamara a. of thie 
moment. 

THE COURT: I understand your thought with 

interest but without conviction — 

MR. GILLEN: I hope it is without convictic 
here too, sir. 
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MR. RITCHIE: Now, I would imagine the next 
point ia Brady material. 

With respect to Brady material, I don't be¬ 


lieve there is any in this case. 

There is a possiblity of Brady material 


$; 


with respect to the conversations with Helen Gober- 
man. I think the Government related whatever in¬ 
formation it has already with respect to her. I 
am taking a very — what I consider liberal view of 
Brady now. 

With respect to other Brady material, I 
don't believe it is but I will inform defense counsel 
that Detective Joseph Isola did not recall any 
limping on the part of — 

THE COURT: Did you or Mr. McMullen interview 

him? 

MR. RITCHIE: Mr. Bavos, Detective Bavos 
that is and Detective Isola were interviewed from 
what I understand together at least — 

THE COURT: Was there a 302 on that? 

MR. RITCHIE: There was a 302 on Detective 


Bavos. 


MR. GILLEN: Is there any 302 — 

MR. RITCHIE: Detective Isola was subpoenec 


to appear by the defense at the last trial and not 
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1 

used. Thera was no 302. 


2 

I 

K?. GILLEN: Wait a minute. The detective 


3 

was iera during the Government’s case. I might 


4 

he */r served a subpoena — 


5 

THE COURT: To hold him here? 


6 

MR. GILLEN: And what had happened was the 


7 

Government never used him and actually we closed 


8 

our defense very quickly. I might have had him 


9 

here like I have a whole bunch of subpoenas out 


.0 

now. 


11 

THE COURT: All you are saying is his name 


12 

is not unknown to you? 


13 

MR. GILLEN: No. But I never knew — 


14 

THE COURT: You know who he is? 


15 

MR. GILLEN: I never knew of this interview 


* 16 

where he said he don't recall the limping. 


17 

THE COURT: But the 302 should disclose 


18 

who was present at that Parvese interview. 


19 

MR. RITCHIE: There is no 302 with respect 


20 

to Detective Isola. 


21 

THE COURT: There is a 302 onDetective Pave 

ie? 

22 

MR. RITCHIE: Yes. 


23 

THE COURT: And does that disclose that Mr. 


24 

Isola was present when Mr. Pavese was interviewed? 


25 

MR. GILLEN: No. 

I 
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MR. RITCHIE: No. 

THE COURT: I take it he didn't examine him 
at headquarters? 

MR. RITCHIEt I wasn't present. They both 

came in at the time of the last trial. 

Detective Pavese recalls the limp and De¬ 
tective Isola did not recall the limp. 

For certain reasons, the Government chose 
not to call Detective Isola. We found out he was 
under subpoena by the defense and he was not used 
THE COURT: You mean also under subpoena 

by the defense? 

MR. RITCHIE: It is ray understandinq he has 

a personal friendship with John McNamara. I don't 
think that the Government oould suppress anything 
concerning Detective Isola's recollection. 

MR. FISCHKTTI: I think Mr. Ritchie is sayinj 
that Detective Pavese and Detective Isola were in¬ 
terviewed at the same time. 

THE COURT: No, as I understand him, I don 

know whether by shaking his head or not, when I 
said that to him I got the impression it *as in¬ 


correct . 


MR 


. PISCHETTI: They were interviewed at 


the same time. 


/ 
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MR. RITCHIE: I am not certain. I know 
that Detective Paveae was spoken to and it was my 
understanding that Isola was also there. There is 
no record in the 302. 

THE COURT! THere is no intimation? 

MR. FISCHETTI: What I am trying to call your 
Honor's attention to is Detective Pavese and Detec¬ 
tive Isola, I am sure, if you ask Mr. McMullen, 
were interviewed at the same time. 

Detective Pavese said he recalled Mr. Cover-- 
man limping. We have a 302 on that. 

Detective Isola said he doesn't recall him 
limping. There is no 302 on that. 

THE COURT: I didn't hear Mr. Pavese quite 

say that. 

MR. FISCHETTIj He says it in the 302. He 
is telling us under Brady Isola did not sea him 
limping. There is no 302 on that. But there is 
one on Mr. Pavese. 

MR. RITCHIE: Whatever — 

THE COURT: He saw no limp at the Pioneer, 
or any place else, until Mr. Goberman drew his 
attention to the matter as he stumbled without 
falling going up the steps inthe stationhouse and 
he didn't notice anything untoward and at that 


o 
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to be h«v- 


point ho would say yos, ho aoonod to no 
Ing difficulty with hio log. That's what ho said 
as noar as I can rononbor. I don't — 

MR. FI8CHKTTX» I was commenting porhaps 
not at tho props r tins but I roally haven't Boon 
any intorviow of witnoasoB without 302' s in any 
othor cason I haws triad. 

MR. RITCHIE> Thoro has boon a trial horo 
and a rotrlal lnthla caso — 

THE COURT» That is nolthor horo nor thoro. 
MR. FISCHETTI: It roally ian't. 

THE COURT: I think, maybo it is bettor for 
us to participate in Mr. Ritchie's effort of what 
ho is trying to do to nake sure that ho discharges 
his conscience of any responsibility ho nay have 
under Brady and similar cases. 

MR. RITCHIE» Your Honor, with respect to -- 
I had never considered this Brady. 

THE COURT: Just pour. 

MR. RITCHIE: Under your Honor's rulings 
in this caso concerning tho admissibility of stat«- 
ments by Thomas McNamara to othor individuals that 
he hadbeen threatened — 

THE COURT: This is just one of those easel, 


it is a little bit like that Xltto oase, the 
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atmosphere is here also, it is the condition of 
the case in which the course ofthe fact we are 
talkincr about threats and the inducement of fear 
getting things without consent, with consent in¬ 
duced by violence or threats of violence etc., 
that we are concerned with, because this is a con¬ 
spiracy case. 

The Government could win even if no one lay 
a finger on Ooberman, if they had scared him so 
hard with the threat to lay a finger on him, that 
he gave up whatever it was, then that fcind of case 
is all but inevitable that the state of mind of 
the alleged aggressor and the alleged victim be¬ 
come relevant. 

And declarations of what is on your mind 
etc., etc. therefore comes in. We have here the 
question of invention. The argument is that Mr. 
McNamara invented all these threats in February. 
The argument on the defendant's side is that 
Goberxnan invented all these threats and beatings 
and so on after consulting counsel and after he 
was made to realize that if he wanted to start 
any lawsuits he had to get around that release now 
1 MP.. RTTCHTR: I am not disagreeing with 
yor Honor's ruling but — 


\ 
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THE COURT: When you are asking about the 
$20,000, I once had $40,000 in cash in my hands 
on Wall Street with an armed ouard. 

MR. RITCHIE: Wan it a check paid to cash, 
your Honor? 

MR. FISCHETTI: He had the cash he maid. 

MR. RITCHIE: Is it normal in a $20,000 
check that it is goinq to be written to cash or to 
the payee? 

THE COURT: When it was handed to me we got 
scared and asked for protection and they handed 
us an elderly man whom we assisted, an elderly 
uniformed man, whom my client held on one hand and 
I on the other while he protected us. 

He was protecting us while we had what we 
claimed was the bank's money in case we lost it. 

MR. RITCHIE: I am not disagreeing with you 
Honor's ruling but to explain why the Government 


did not make mention of the interview at the close 


of the last trial — 


THE COURT: You see, we know where he is. 

He is available in the community and you gentlemen 
know that he does not reswmber a limp. That is 
the important thing. And you have not yet opened 


your defense. 
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MR. RITCHIE: The other individual i« a 

Robert Creighton — 

THE COURT: Robert? 

MR. RITCHIE: Creighton, a Detective Ser¬ 
geant Robert Creighton. 

MR. MEISELMAN: I think he w*> referred to, 
THE COURT: This hae nothing to do with Mr, 

a 

Ritchie'a accent, it ie juat that I can't hear 
certain — 

MR. RITCHIEi I am aorry for mumbling. 

MR. MEISELMAN: Sergeant Creighton ia De¬ 
tective Paveae'a auperviaor. 

THE COURT: I think hia name waa mentioned 

in paaaing here. 

MR. RITCHIE: Yea, Detective Sergeant 

I 

Creighton informed the United Statea, and there in 
a 302 on it, I would like to exciae it before I 
preaent it to the defenae counael, that he inter¬ 
viewed Thomaa McMamara in the courae of June, 197J 
and Thomas McNamara at that time mentioned certai i 
threats to him. 

It is ray understanding that Detective 
Sergeant Creighton was present under subpoena to 

one of the defendants. 

MR. GILLEN: I never knew this. This I 







\ 
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THE COURT: Do you know the date of Mr. 

i 

I 

McNamara's interview with him. 

MR. RITCHIE: It was back in 1972, your 
Honor, October or November. 

THE COURT: You see, that could be quite 
important if they want to use him as a witness be¬ 
cause it might enable him to speak with more com¬ 
petence, so I think you had better exhibit it to 
them. 

MR. RITCHIE: I believe that I can excise it. 

THE COURT: It has other matter in it? 

MR. RITCHIE: It is like that statement, that 
signed statement of Allen Goberman. We all want a 
little bit of a surprise in our cross-examination. 

i 

MR. GILLEN: Come on! 

MR. RITCHIE: With Brady material being what 
it is, it is very hard for us, but I can excise it 
and present the Brady material to Mie defense. 

MR. FISCHETTI: I would ask your Honor to 
examine it in camera. 

MR. LEONE: I am not quite sure I understand 

this: 

Is the Government saying that they knew thatj 
Thomas McNamara, or at least they had information 
that Thomas McNamara informed a detective of the 

| 

I 
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Suffolk County Police Department that threats have 
been made against him by Mr. Gobe naan? 

MS,. MEISELMAN: In June. 

I 

MR. LEONE: In June of 1972, and Mr. McMullen 
has testified on the stand that he made attempts to 
check these things out and could not verify any of 
those things, is that what the Government is telling 
the defense counsel? 

\ 

Maybe I don't understand what they are saying. 


10 


THE COURT: 

11 


in the future, God 

12 


All right. 

13 

!i 

MR. LEONE: 

14 


MR. RITCHIE 

15 


related by Thomas 1 

16 


lated to himself. 

17 

i 

MR. LEONE: 


)| 


18 

i 

i 

MR. RITCHIE 

19 

i 

ii 

THE COURT: 


il 


20 

ii 

is here to show us 

21 

I, 

MR. RITCHIE 

22 

, j 

Honor. 

23 

!' 

MR. GILLEN: 

24 


Police Department 

25 

i 

Ii 

McNamara and what 


I 
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1 

I was looking for any complaints. I know a Charles 


2 

1 

Sweet and that he , was called to testify in the 


3 

grand jury, now what about his 302. 


4 

MR. RITCHIE: I have the grand jury testimony 

9 

5 

I have considered the .102, they were never threats 

6 

related from Harry Go be man to either Thomas 

7 

McNamara or John McNamara or to any of the othe^ 

i 

8 

McNamaras, but always to a third person. 

9 

THE COURT: We had better get all of this 

10 

checked. 

11 

MR. GILLEN: I would like to remark that 

12 

1 

this is a retrial and we have made — 


13 

THE COURT: At this moment I am just interest 

t- 

14 

ed in the matters we have before us. 


15 

MR. GILLEN: I am prepared to proceed unless 


16 

the Court dismisses the case. 


17 

THE COURT: I can't promise to do that. 


18 

Now, you realize we have to quit at 4:30 


19 

because we have one or two jurors whom I think feel 


20 

pretty strongly about such matters. 


21 

MR. FISCHETTI: I don't want a delay by the 


22 

defense, I think if this document indicates what 


23 

Mr. Ritchie said, and I think I would ask to speak 


24 

to fellow counsel as to whether or not we shall be 


25 

allowed to put Mr. McMullen back on. 

1 

l 

i 
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MR. GILLEN: Relax, please. 

MR. FISCHETTI> All right, I an sorry, with- 

| 

drawn. 

THE COURT: You can do one or two things, 

| 

unless Mr. Ritchie is prepared to agree that there I 
can be a dismissal as to one or more of the indi¬ 
vidual defendants, and I would reserve decision on 
all motions until the close of the whole case — 

! 

I 

but first there is one thing that I and my clerk 

* I 

want to check. 

Well, at page 239, line 18 — well, line 17 | 
and 18, this is related to the 28th, the question 

j 

was: 

"Who beat you up?" 

And the answer was, "John McNamara, Rocco 
Merolla, Angelo Merolla, John DeLiso, Fat Nicky and 

I 

Alphonse." 

Now I think that is perhaps the only place j 
where anything was said about Mr. Alphonse M. Merolla, 
apart from the fact that he could not be said to 
have done anything except lend the menace of his 

I 

presence on three occasions, on three or four 
occasions possibly at the Candlelight and in the 
office on the 5th and on the 28th — 

MR, LEONE: Right. 
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THE COURT: Of course that is about to keep 

i 

him in the case if anybody is in the case. 

MR. LEONE: I like your delivery. Judge, I 
love your delivery, it never fails to surprise me. 

I thought you were going to say, How was 
their proof of extortion, how were all the elements 
of extortion proved. 

THE COURT: Well, I was wondering how you 
were going to walk him out unless you say he was 
just standing there and was guilty of misprision. 

Now if the jury has the power to believe, and 
that coupled with the allegations that he was 
visibly present and cognisant of what was going on, 
I think it would make it difficult for me to take j 
it from the jury. 

I dont think we want to talk about interstate 


commerce at this point, do we? 

MR. MEISELMANs Except to call your Honor's 


attention to one thing, and that is that the 
witness put on the stand, the chief witness of the 
prosecution, if I may call him that, Mr. Harold 
Goberman — 

THE COURT: You will in your closing argument/ 

I 

so you might as well now. 


MR. MEISELMAN: Mr. Goberman as the Governmen 


t'l 


i 
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witness testified under oeth that as of July 6th, 

z 

I believe, and the exhibit is in evidence, and the 

3 

'mechanic's lien, that all material that had been j 


manufactured for this site had been delivered to 

5 

the site. 

6 

On ttiat statement alone, your Honor, it 

7 

0 

would appear that there was no obstruction, delay 

O 

or affectation of interstate commerce by this 

9 

witness' statement under oath, the prosecution's 

10 

witness. 

11 

MR. RITCHIE: That was impeachment material, 

12 1 

number 1, number 2, the evidence is — 

13 ! 

' 

1 

i 

MR. MEISELMAN: What difference does it make. 

14 

MR. RITCHIE: The evidence is in fact that 

15 j. 

there were installations after June 28th, 1972. 

16 

THE COURT: Did this Brady fellow have any 

17 1 

I 

late deliveries — n~, his deliveries were in May, j 

18 

I think. 

19 

MR. RITCHIE: His deliveries were in May but 

20 

the goods had not been installed. 

21 

MR. GILLEN: Because of a spray, they had to 

22 

send for another spray. 

23 ! 

i 

! 

1 

TIE COURT: Well, let us not worry about that) 

24 

because I think we are all pretty clear, and I 1 

25 

don t think that Mr. Ritchie cares much about what 1 



/ 
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1 

wo think about it, that all of thia stuff had been 


2 

brought to the site that we have had any mention of 

1 

3 

MR. RITCHIE: That is correct, your Honor. 


4 

THE COURT: — and that the interstate 


5 

material that we have mention of was to be 

6 

delivered after the 28th but that the flow of inter* 

- 

7 

state commerce wasn't ended until it were erected 

i 

8 

• 

into the bulding and became what we used to call 


9 

anciently fixtures and parts of the freehold. 

10 

MM. HTCHIE: Yes, your Honor. 

11 

THE COURT: Is that about it. 

12 

MR. RITCHIE: Yes, I think that is a fair 

13 

i 

summary of the evidence. 

t 


14 

THE COURT: Then the other thing is whether 


15 

or not he can invoke the automobiles, that is the 


16 

flow of automobile parts, and we don't have any 


17 

evidence about that, the automotive parts assembled 

1 

18 

in the automobiles came from out of state throughout 


19 

this period and thadr destination was affected, if 


20 

not their volume. 

• 

21 

MR. MEISELMAN: I think there was a stipula¬ 

22 

tion in the record, your Honor, that the McNamara 

23 ! 

Re: Nu Cars, Inc., was not a dealer and didn't have 

! 

24 

to buy them. 


25 

THE COURT: I think that we are absolutely 

1 

1 

i 


£ , ^ 


V 
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6 
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11 

12 

13 

14 

is 


It- 

17 

i 

18 

19 

20 



I* 


•olid upon that that there wasn't any dealership 
arrangement that touched McNamara Re: Nu Cars, Inc. 
if that is material, and I think Kr. Ritchie would 
be prepared to argue that you can have that fact 
but that it is not material. 

(Continued next page») 





1882a 


174*:^ 


MR. RITCHIE: It la the purpose for which 
the building is being constructed, and that — 

THE COURT: That is right, because that is 
what was interfered with and it is the affect of 
that interference on commerce, and it doesn't 
have to be the sane commerce. For example, if 
you stop a truck you are stopping interstate 
transportation of the truck and that is damaging 
the freight line which hopes to get paid for carry¬ 
ing freight* at the same time it interferes with 
the interstate commerce of everyone who has a 
shipment on the truck, even though they are owned 
by fifteen different companies, including one 
which is usually shipping in superior televisions 
and other electronic equipment from Japan. 

MR.MEISKLMAH: Aasuaincr, your Honor, that 

the truck had already delivered its freight, the 
freight had come to a rest and the truck was now 
empty, — 

THE COURT: Well, we can get pretty expert 
at keepino that in commerce until it is actually 
picked up from the shipping dock by the ultimate 
customer and taken to his warehouse. 

MR. MEISFTiHV*: Perhaps I picked the vrona 


simile. 


\ A 
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1 

THE COURT: No, I can't go along with that 


2 

at this tine because as I outlined earlier my 


3 

concern is vith — well, it is not just exactly 

w 

w 

4 

that, I think that there is enough interstate 


5 

movement around, the only question is whether this 


6 

is the kind of affectation of commerce that the 


7 

statute is concerned with and whether the wrongful 


8 

conduct here is sufficiently connected with the 


9 

interference with commerce, which we concede here. 


10 

MR. RITCHIEX May I just make one point 


11 

and that is the affect on commerce by having him 


12 

sign a contract release — 


13 

THE COURT: What was that? 


14 

MR. RITCHIEt By having Harold Goberman 


15 

sign the contract release the defendants were 


16 

taking a man out of the conwerce in which he wes 


17 

at the time engaged, and that i* I think by extor¬ 


18 

tion, and I think that is precisely the type of 


19 

affecting of commerce — 


20 

1HE COURT: I think that is a new way of 


21 

putting it, that is a little cuter. 


22 

MR. RITCHIE: I think that is precisely 


23 

the type of affectation that the congress is con¬ 


24 

cerned with. 


25 

THE COURT: In other words to affect an 
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innovation by force and violence in an interstate 

contract affects the commerce. 

MR. RITCHIE: I think to end a person's 
involvement in commerce is to affect commerce. 

THE COURT: Okay. 

You were anxious to get a witness on today 
for some reason, Mr. Gillen? 

MR. GILLEN: Nell, no, I thought, your 
Honor, if we did have time then first of all — 

THE COURT: We have an hour and six minutes 
MR. GILLEN: Then I have time. 

First I would like Mr. McMullen's notes. 

MR. RITCHIE: What notes? 

MR. GILLEN: The original notes that were 

marked for identification. 

MR. RITCHIE: On Dorothy Tomasselli? 

MR. GILLEN: And the 302 on Kreighton, and 
I think there was also a 302 on Charles Sweet. 

MR. FISCHETTI: You will remember I did 
make an application for a limiting instruction 
with regard to their four witnesses, I believe 
Kosch, Sini, Shea and DiNunrio, I believe. 

THE COURT: Who is the third one? 

MR. FISCHETTI: Kosch, Kosch. 

I think Mr. Shea was the first witness. 




1885a 


1748 


Am I correct, that was the proper order? 

THE COURT: NO, no. 

Shea was the first witness, the second 
witness was — 

MR. FISCHETTI* Sini. 

MR. RITCHIE: Sini, yes, the third was 
Gniazdowski and then Kosch, I think those would 
be the four affected witnesses. 

MR.FISCHETTI: I agree. 

THE COURT: Well, didn't Mr. Gniazdowski 
testify? 

MR. RITCHIE: I don't believe that Mr. 
Gniazdowski testified about the search warrants. 

MR. LEONE: Mr. McMullen did. 

MR. RITCHIE: Yes, Mr. McMullen with respecl 
to that testimony concerning execution of the sear< 
warrant and the conversation with Timothy Shea. 

MR. FISHETTI: Right. 

Now the others were applications with refer¬ 
ence to this purported Brady material that your 
Honor is going to look at, the 302's. 

Now, if your Honor pleases, if it turns 


out to be Brady material which we can use, may we 
have the right to put Mr. McMullen back on cross 
during our case so we don't have to delay now and 
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can continue. 

THE COURT' You mean right now? 

MR. FISCHETTI: Not now, at a little later 

time. 

THE COURT: Well, he will be here. 

MR. RITCHIE: All of these alleged threats 
that I am turning over is only because of your 
Honor's recent ruling. I must emphasize, your 
Honor, because I would not have kept them to my¬ 
self so long — 

THE COURT: Let me say this, if we try this 
case and there is a verdict, then I wouldn't relish 
having to go over the whole blessed thing because 
of some curable thing like Brady material was not 
promptly and earlier produced. 

I mean whenever defendants get one of these 
grand rights like the Brady rights or something 
like that, I mean the sensihle thing to do is to 
kill them with irrelevant material that they might 
find useful. 

MR. RITCHIE: Your Honor, what I will do, 
then, is I will turn over the 302's and the Grand 
Jury testimony of Lieutenant Charles Sweet, I will 
turn over the 302 concerning Sergeant Robbi 
Kreighton, we will have them marked as Exhibits 








1887a 1750 

for identification. 

MR. GILLEN: Did he testify at the Grand 

Jury? 

MR. RITCHIE: I will turn over whatever 
Brady material I have, your Honor. 

He didn't testify in the Grand Jury. 

THE COURT: And who was the other lad, Mr. 

Pavese? 

MR. RITCHIE: Mr. Isola, Detective Isola. 

Now I have informed the defendants' attor¬ 
neys of what I believe was Brady material. Detec¬ 
tive Isola testified basically as to what Detective 
Pavese testified to, but he doesn't recall the 
limp. 

THE COURT: Okay. 

MR. FISCHETTI: Okay. 

Does he rest now or is he reserving or what? 
What do you want to do? 

MR. RITCHIE: Your Honor, I will get that 
material over and bring it here, and can I, you 
know, nunc pro tunc, I will rest nunc pro tunc till 
then. 

THE COURT: You mean until after T see the 
Brady material? 

MR. RITCHIE: Yes, your Honor. 

I 

■ 


1 
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1 

THE COURT: I don't see what It has to do 


2 

with resting. 


3 

MR. RITCHIE: The reason I am doing so is to 


4 

neet my obligation to turn it over before the Govern¬ 


5 

ment rests. 


6 

THE COURT: All right. 


7 

MR. PISCHETTIt There is no objection. 


8 

THE COURT: All right, let us get it up. 


9 

Have you anything in the room now that you can 


10 

start giving to us? 


11 

MR. RITCHIE: It is over in the office — some 


12 

of it is over here but certain written documents are 


13 

over in the office. 


14 

THE COURT: Give me what is here and if it is 


15 

ready for lmnedlate turnover, that will be turned 


16 

over right now. 


17 

MR. RITCniE: What we are going to do is take 


18 

a break, your Honor, because — 


19 

THE COURT: Yes, if we can give it to them they 


20 

can be studying it now during the break. There is 


21 

no reason why they should have a comfortable break. 


T3 tli 2 

23 

(Continued on next page.) 


24 

25 
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MR. FISCHETTI; I believe we can start, if 
that is what your Honor wants. 

MR. LEONE: Let’s get the stuff first. 

THE COURT: No, you see, because he wants to 
turn this over before he rests. 

MR. FISCHETTI: Okay. 

MR. RITCHIE: Government's Exhibit — 

MR. LEONE: One other matter, your Honor: 

I would ask for a stipulation or the Court can 
inform the Jury in some manner that in fact my client, 
Alphonse M. Merolla, in January of this year was not 
a defendant on trial in this case. 

I think we do have an agreement or. that, and 


of course that is a fact, but during the cross-examinet 


on 


I did not prove that. 

If the Government will stipulate that in fact 
Alphonse Merolla was not a defendant, or I will have 
to prove it — 


THE COURT: Do you egree that Alphonse Merolla 
was not a defendant at the trial in January. 

MR. RITCHIE: Yes, your Honor. 

MR. LEONE: I did not do it in front of the 


Jury, but I do want to say in summation it is a fact 
in evidence. 


I 


C 


25 


MR. RITCHIE: I will so stipulate, your Honor. 
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I have no problem with that. 

MR. LEONE: If I ever <ret to the Jury. 

MR. MEISELMAN: Are we in recess, your Honor? 

THE COrrRT: Yes, stib-fect to his gettinq his 
minutes. 

THE CLERK: Government's Exhibit 30 for identi¬ 
fication is what? 

MR. RITCHIE: Covenment's Exhibit 30 for iden¬ 
tification is possible Brady exculpatory material, 
a report of Mrs. Dorothea Tomisselli dated October 3, 
and October 4, 1974, that is marked Government's 
Exhibit 30 for identification. 

THE CI.ERE: So marked . 

MR. RITCHIF: Government's Exhibit 31 is the 
Grand Jury testimony dated December 13, 1972, with 
respect to Lieutenant Charles A. Sweet. 

THF COURT: Charles who? 

MR. RITCHIE: Charles Sweet. 

THE CLERK: So marked. 

MR. RITCHIE? Government's Exhibit 32 for iden¬ 
tification is a one-r^noe report of interview dated 
November 1, 1972, concerning Detective Sergeant Robert 
Kreighton of the Suffolk ^ountv Police Department, 
that is Government's Fxhibit ?2 for identification 
and copies have been turned over aa Brady material. 
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1 

possibly. 


2 

THE CLERK: So marked. 


3 

HR. GILLEN: Where are the notes of Mr. McMull« 

n? 

4 

MR. RITCHIE: The notes concerning Dorothea 


5 

TomaseHi have already been marked for identification 


6 

they are over in our office, they will be brought ove: 


7 

here. 


8 

MR. GILLEN: Where is the 302 of Mr. Sweet? 


9 

MR. RITCHIE: Didn't I turn that over? 


10 

MR. GILLEN: No. 


11 

MR. RITCHIE: I’m sorry. 


12 

THE COURT: Are those additional copies of 


13 

material or — 


14 

MS. KATZ: Yes, these are just additional 


15 

copies and I will go up and get the original one. 


16 

MR. RITCHIE: Your Honor, the Grand Jury minut* 

s 

17 

why don't we mark them in thirty-one, I will put it oi 


18 

here. 


19 

THE CLERK: Part of 31. 


20 

MR. RITCHIE: Exhibit 31 for identification is 


21 

now not only the Grand Jury testimony concerning 


22 

Charles A. Sweet but attached to that, under the same 


23 

stamp, is a two-page report of interview dated Decemb* 

r 

24 

7, 1972. 


25 

Are we going to be taking a break, your Honor 
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MR. RITCHIE* Tour Henor, the United States 
rests Its case. 

MR. GILLEN* May I proceed? 

THE COURT: Yes. 

Decision on the Motions I reserved. 

MR. GILLEN* Miss Toaasselli. 

DOROTHEA HSLSW T0MA8BLLI,* having 

been first duly sworn by the Clerk of the Court, tes¬ 
tified as follows* 

THE CLERK* State your full asm, please. 

THE WITNESS* Dorothea Helen Toaiaaselll, 
T-o-e-a-a-e-l-l-i. 
j DIRECT EXAMINATION 
MR. GILLEN* 

Q Is that Miss or Mrs?' 

A Miss. 

Q By whoa are you eaployed? 

A Currently McNamara American. 

0 In June of 1972, by whom were you eaployed? 

A McNamara Buiok Pontiac. 

Q Where is that located? 

A 1972? 

0 Yea. 

A Me were at 100 Main Street — 102 Main Street, 

Port Jefferson. 
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TMT C0T1RT • Would you sneak into the microphone, 

so they can hear vou. 

Q Do you know Thomas McNamara? 

A Yes, I do. 

0 He was one of your bosses? 

A Yes, he was. 

C Still is? 

A Currently, no. 

o Is his son vour boss? 


Ye6. 


1 


Timothy? 


Yes. 

Spec 


Q Specifically, on June 5th, 1972, where did you 

work in the building at Port Jeffe.rson? 

A I worked on the second floor cffice. 

Q Will you describe those offices for us? 

A Well, thereaare two offices with a small alcov* 

and you want to know the si 2 e of the office? 

0 Just tell us first how many rooms. 

A Actually two rooms. 


those rooms? 


Did Mr. McNamara have his office ii one of 


Yes, he did. 

Was there anyone else in the office with him? 
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A Yea, Mr. Sherman. 

0 Was that office facing on the atreet? 

A That office faced Main Street. 

0 And was there another room? 

A Yea. 

Q Whose office waa the other room? 

A That was mine. 

0 Waa there a connecting apace between the two 

roc ms? 

A There waa a doorway. 

Q Was there a door. Miss Tomaselli? 

A No. 

0 Are you sure of that? 

A Yea, because we took down the door — see the 

second room has a closet with two sliding doors and all the 
doors were moved, because we have file cabinets in there — 
it is like an apartment type of office and the doors were 
removed. 

Q When were they removed? 

A When we moved from the downstairs office to 

the upstairs office. 

0 When was that? 

A Let ua see, we had the upstairs office for about 

two years and we went out of there two years, so it is four 
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2 

ago. 



3 


0 

At loast two ysars prior to Jana 5th, those 

4 

doors 

vert 

removed? 

5 


A 

Tes. 

6 


0 

So there was a passageway, bat no door? 

7 


A 

Right. 

8 


Q 

That you are positive of? 

9 


A 

Right. 

10 


Q 

Do you know a man by the name of Harry Gobemai 

11 


A 

Tes. 

12 


Q 

Now, I show you what has been marked as Govern- 

13 

ment' 

■ Exhibits 16 and 17. 

14 



Would you tell us please, did you ever see 

15 

thoss 

dooustnts bsfors? 

16 

A 

t 

(Shown to witness.) 

17 


A 

Tes. 

18 


0 

Were you present when Government's Exhibit — 

19 

excuse me - 

- 16 was signed? 

20 


A 

Tes. 

21 


0 

Who signed it? 

22 


A 

It was signed by Harry Goberman. 

23 


0 

Had you been asked by anyone to witness this 

24 

signing? 

<9 

25 


A 

Tes, I was. 
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2 

Q 

By whom? 


3 

A 

John McNamara. 


4 

Q 

Will you tell us please did you sign the docu- 


5 

Mnt? 



6 

A 

No, I didn't. 

i 

7 

Q 

Did you have a conversation with John McNamara 


8 

at tha tin* 

it was signed? 


9 

A 

Tea, I had asked him if he wanted me to sign 

• 

10 

it and ha aald, 'Mo, just having your watching Harry sign 


11 

it was anough. “ 


12 

0 

Do you know a man by the name of Alex Oniasdowi 

iki? 

13 

A 

Tea. 


14 

Q 

Was he there at this time? 


15 

A 

Tes. 

• 

16 

0 

He is a notary? 


17 

A 

Tes. 


18 

Q 

Did Harry Goberman read that document, if you 


19 

know? 



20 

A 

Tes, he did. 


21 

Q 

How do you know? 


22 

A 

Because while I was in the room he — while he 


23 

was reading 

he stopped and asked John McNamara — I do not 


24 

know — boom 

» questions about it — not questions, they dis- 


25 

cussed it. 

He was reading it and stopped and he had soaiethii 

g 


/ 
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say about it and he went on and was satisfied with it and 

3 

signed it. 


4 


0 

Did he and John McNamara talk? 

5 


A 

Yea. 

6 


0 

Do you recall what they said? 

7 


A 

No, I really don't. 

8 


0 

Now — incidental y, on this date June 28, 

9 

correct? 


10 


A 

Yes. 

11 


Q 

Do you have any independent recollection of 

12 

the 

date other than you see the date on there? 

13 

• 

A 

No — other than that? No. 

14 


Q 

in other words, if I asked you what date it 

15 

was 

without 

that paper, would you be able to tell us the dote? 

16 


A 

The date itself, no. 

17 


0 

- q ° you qet ^e date fromthe document, correct? 

18 


A 

Yes. 

19 


0 

Thank you. 

20 



Now, were you asked to do anything else that 

21 

day? 



22 


A 

Well, when I left John McNamara told me to all 

23 

Barry a cab. 


24 


0 

Did you? 

25 

1 

A 

Yes, I went down the hall to my own office and 
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I called a cab from there. 

Q where did this take place!' 

A This was in Jissny'a office. 

0 Where is that? 

A Where this was signed? 

Q Tea. 

A Jimmy's office is down the hall about thirty 

feet down the hall from my office. 

0 And ia that also an apartment? 

A Yea. 

Q Does Jimmy live there? 

A Yes. 

0 Is there office machinery in there? 

A Yes. 

0 Like what? 

0 

r 

A Well, right now? 

Q Back on June 26th. 

A Back then? 

0 Yes. 

A Let me see, I had a typewriter and an adding 

machine and a calculator and there was a desk and a couple 
of chairs. 

0 Now, did the cab come? 

A Yes, it did. 



i \ 
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the cab 7 


Do you know whether Harry Goberman got into 


Yea, I do. 


Q How do you know that? 

A Well, after I called the taxi cab for Harry, 
about a minute or ao later, I had to go downataira to the 
service office and Harry came down the ataira after I did 
and he waa standing in the email hallway waiting for the 


taxicab and now in the aervice office there are large 
windowa that faoe Main Street, and atanding there you can' 
help but aee thinge, and the cab pulled up and Harry left 
the hallway and went out and went on to East Main Street 
and got into the taxicab. 

0 Was he limping? 


Did you observe hia clothing on that day? 


Yea. 


Y ou looked out, right? 


Yea. 


Did you see any rips in his clothing? 


Q Did you see any rips in left shoulder where 

I am indicating where the shoulder meets (indicating) a 
three or four-inch rip? 









A 
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NO. 

0 

Did he have any narVs on him? 

A 

NO. 

Q 

Was his clothing disheveled or anything like 

that? 

A 

No. 

0 

Do you see Angelo Merolla in the courtroom? 

A 

Yes. 

0 

Will you point him out? 

A 

The second row — that's Angelo Merolla. 

Q 

Do you see his brother Alphonse Merolla? Al 

Merolla? 

A 

In the blue jacket (Indicating). 

0 

And Mr. Tom McNamara is over here? 

A 

Yes. 

Q 

Anybody else in that room on that date? 

A 

Anybody else in that room? 

0 

Jimmy's room on June 28th, 1972? 

A 

John McNamara was there and Alex and Myself 

and Angalo and A1 and Harry. 

0 

Now, I refer you to June 5th, 1972, and I show 

you Exhibits 

in evidence AM and AN. Have you seen these docv 

Bants before 

, Miss Tomaselli? 

A 

Yes. 
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Q When did you see them? 

A On June 5th. 

0 If you didn't see a date, would you know what 

the date was? 


A NO. 

0 Now, but you do see it there, don't you? 

A The date, yes. That is the date it was notarised. 

0 Did you see those documents onJune 5th? 

A Yes. 

Q Where did you see them? 

A At ray desk. 

Q And your desk now is in the office wheretthe 

two offices are; is that right? 

A Right. 


0 Did you see Harry Gobennan that day? 

A Yes. 

Q And who else was there when HarryGoberman was 

there? 

A Mr. Sherman, Thomas McNamara — 

THE COURT r Whom? 

THE WITNESS: Thomas McNamara. 

THE COURT: Yes. 

A (Continuing) -- and Alex, myself — do you swan 

during the course of that day — the whole day? 
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0 Well, in the time that Harry Goherraan was there 

withdrawn. 

Ia this a public place, a lot of people in and 
out at that time in the office? 

A In the office? 

Mall, mostly employees, come in and out — 
public I wouldn't actually say public — there are times that 
other (eople would come in through the office. 

0 Here there other people living in apartments 

on that floor? 

A There are — I believe it is nine apartments. 

0 So these people are free to go through the hall- 

way — the common hallway, correct? 

A Yes. 

Q And there are employees that would come in and 

out at any given time into the office for whatever reason, 
correct? 

A Yes. 

0 Forgetting about all those other employees, 

just when Harry Ooberman was there, was there anybody else 
there? 

A On this particular day? 

Q Yes, to your recollection? 

A Besides Harry and Mr. McNamara, the people I 
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discussed this cab with and Mr. Sharman and myself. 

At that particular tine I don't recall anyone 

else there. 

0 How about John McNamara? 

A John, I don't remember him being there, but he 

is so — he is always around, I am sure he would have been 
around that day, but he wasn't — I don't recall him being 
there when I discussed this MV51. 

0 Do you know a nan named Allan Goberatan? 

A I only know him by name. 

0 Do you know him by sight? 

A No. 

0 Have you ever seen him? 

A Not that I know of. 

Q The reason you don't know, is because you don'i 

know him — he could be standing right in front of you and 
you won't know him as Allan Goberman? 

A Right. 

0 Was Harry Goberman, to your knowledge, beaten 

up on June 5th? 

A No. 

Q Did he complain of any beatings? 

A No, he never did. 


0 


Did you notice any marks on him or anything 
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like that on June 5th? 

A No. 

MR. GILLEN: Excuse me a minute. 

(Pause.) 

0 Let me ask you this: 

Were you ever asked to leave thatroom on June 
5th, 1972 — were you told to leave the office? 

A No. 


0 Were you ordered to leave the office? 

A No, I have never been asked to leave my office. 

0 Have yo u during the course of the day left 

the office for various reasons? 

A I am in and out. That is common to go down¬ 

stairs, upstairs or into the service office or the buildino 
office. I could be up and down, but I never ever ever have 
been asked to leave my office. 

MR. GILLEN: Nothing further — one moment, 

please. 

\ 

(Pause.) 

MR. GILLEN: Nothing further, your Honor. 

MR. LEONE: No Questions. 

MR. RITCHIE- May I inauire? 

THE COURT: Certainly. 


f Is 


(Continued on next page.) 
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2 CROSS-EXAMINATION 

r5R2 

IS:MM 3 BY MR. RITCHIE: 

4 0 Miss Tomaselli, how lonq have you worked for 

5 any individuals from the McNamara family? 

6 A Eleven years. 

7 0 And what position do you hold? 

8 A Office manager. 

9 0 Directing your attention to June 5, 1972, what 

10 had y°u been doing before you were asked to get that MV51? 

11 A Exactly what I had been doing? 

12 0 Right. 


14 doing 


I couldn't tell you exactly what I had been 


How long had you been in your office when vou 


16 were asked to get the MV51? 

17 A I am not even sure what time of the day it was. 

18 0 ^ ou don't know whether you had been in your 

19 ofice or you were just coming into your office when you were 
asked that question? 

21 A I had been inmy office, but whether it had been 

22 two or three hours I couldn't say. 

23 Q Could it have been one minute? 

24 A No, it wasn't 9:00 o'clock in the momino. 

25 0 Do you ever leave your office during the course 


1 



) 
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of tha day? 


* \i 


Y«». 


Q Doea Mr. McNamara aver aend you on arranda? 

A On arranda? 

0 Yaa, I do not maan to damaan you. 

Doaa ha hava you do cartain thinga for him in 

tha couraa of thabuainaaa day? 

A Wall, Mr. McNamara waan’t raally diractly — 

didn't give wa any diract ordara in my work. Ha won’t hava 
aaked ®a to go taka aoata typa of paparwork, that would hava 
baan Mr. Sharman. 

Q John McNamara navar aakad you to do anything? 

A Ara you talking about Thoaaa McNamara or John 


McNamara — 




MR. GILLEN! Objaction, it ia argumantative, 
aaauming a atata of facta not in avidanca. 

0 Haa aithar John McNamara or Thomaa McNamara 


aakad you to do anything, that ia, raguirad you to laava tha 


room? 


A Oh, during tha couraa of my work aura. 

0 Probably on many occaaiona, right? 

A Right. 

MR. GILLEN: Objection to tha argumantative 
quality of "probably on many occaaiona." 
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THE COURT? Yes, stricken. 

How, on Juno 5th, you vera asked to produce a 


on; is that not corract? 
A Right. 


Now, is that unusual' 
la that unuaual? 


0 Yas. 

Hava you avar baan asked to produoa font on 
thar occasions? 

A Ho, I normally don't handla this typa of thing, 

t if I had baan askad what typa of fora is naadad for proof 
f ownership to a vahiola, I would tall someone that is 
adad and that is what happanad in this oasa. 

0 In tha regular course of your business duties I— 

A It is not tha regular course of wy business 

ties, but I would know what to do. 

0 With respeot to, I believe, defendant MoHamara’s 

hibit AM, that's tha registration, this MV51 — that's what 

is officially called? 

A Yes. 

0 Hava you prepared this MV51 on prior occasions' * 


Only in tha absence of our billing clerk, I 


uld. 


0 


Hava you though? 
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A Yea. 

0 Other than this one occasion — on those oc¬ 

casions, have you filled out the card? 

A Yes. 

0 Have you filled out the card with identificatio i 

information? 


elude 


front 


A Yes. 

0 And that identification information would in- 

a vehicle identification number, would it not? 

A Yes, it would. 

0 And also other identifying matter as on the 

of defendant's Exhibit AM, is it not correct? 

A Description? 

0 Yes. 

A Yes. 

0 How many boxes are on the front of Exhibit AM— 

MR. GILLEN: It is in evidence, speaks for itse 
A Do you want me to count them? 


f. 


THE COURT: Are they numbered. Miss Tamaselli? 
THE WITNESS: No, but rouohly there must be 


fifteen or twenty. 


THE COURT: Anyway, a lot. 
0 How many are filled in? 


A 


One 
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0 Now, in the course of your duties you filled 

them out before; is that not correct? 

* That had nothing to do with my duties. This 

particular form -- this particular form was not filled out 
for McNamara Puick Pontiac. 

0 I am asking you in the course of your duties, 

have you ever filled out an MV51? 

A Yes. 

o On those oeca.lon., have you filled out only 

one box or more than one box? 

A It is completely filled out. 

In other word., fifteen or .o bore., 1. that 


0 

correct? 


Yes. 


A 

0 And now, to register that vehicle — you are 

w_n the rf-j stration of vehicles with MV51's, are 

you not? 

\ 

A Yes. 

0 To register the vehicle, you would need more th 

one box filled out, wouldn't you? 

A Right. 

o And there'. al.o a bill of .ala, l.„' t there, 

jacconpanying that - 1 bell.v. that'. AM? 

A Yes. 


I 
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Q Did you prepare that? 

A Possibly. 

Q Do you know whether you did or didn't? 

A Offhand I don't rea»mber. 

0 But you do remember the fact that it was filled 

out — 

MR. GILLEN: I would Object to that. He asked 
who prepared it. He is talking about one exhibit in 
the first instance and then he says — does he mean 
the other exhibit? 

THE COURTJ You mean the bill of sale? 

Q Is it typed up? 

A Yes, it is typed up. 

0 Is there any lines skipped in your typinor? 

A Yes. 

Q Do you reammber that being signed on that day? 

A I didn't see it signed, no. 

Q Do you remember it being signed — weren't you 

asked on direct examination about that? 

MR. GILLEN: Objection, she was not asked that 
question, your Honor. 

MR. RITCHIE: Then I am sorry. Thank you, 

Mr. Gillen. 


25 


0 


Now, with respect to June 28th, was J. Timoth; 
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Shea preaant in that office? 

A Wo. 

0 Was Alphonse Merolla preaant in that office? 

A That'a Al Merolla? 

0 Tea. 

A Yea. 

Q Now, did Alphonae M. Merolla or aa you know hi 

Al Merolla work at McNamara Buick Pontiac? 

A No. 

Q Did he ever work at McNamara Buick Pontiac? 

A No. 

0 Hie brother Angelo worked there at McNamara 

Buick Pontiac, did he not? 

A Tea. 

0 Were there other lndivlduala preaant? 

A Tea. 

0 Were there other lndivlduala preaant beaidea 

Harry Doberman, John McNamara, Angelo and Alphonae Merolla? 
A Alex and myaelf. 

Q Ware there other lndivlduala preaant other tha 

thoae, I believe you are up toaix now? 

A No, not that I recall. 

Q When you say "Not that I recall —■ 

A No, not that I aaw. 
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MF. OILI.EN: I would object to "May have been 
might have been." 

THE COURT: Please, the witness has not com¬ 
pleted her answer. 

MR.OILLEN: I object to the question. "Miqht 

there have been." 

THE COURT: Would you read the witnesses answeij. 
(Answer read.) 

0 Now, what was Angelo Merolla's duties at McNamara 

Buick Pontiac at that time, if you know? 

A Sales manager. 

0 Was he in charge of the building of the new 


site — 

MR. OILLEN: Objection, I think the witness ha* 
answered the question, your Honor. 

0 Was he also in charoa of the building of the 

new site? 

THE COURT: She may answer. 

A No — not that I know o*. That wouldn't be th<i 

duties of a sales manager. 

0 In other words, the signino of the contract 

release would be outside the burden of the duties of a sales 
manager. 


25 


MR. C.ILLEN: Objection. 
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THF COURT: Sustained. 

0 Now, do you know an individual nar»ed Desmond 

O'Sullivan? 

A Yes. 

0 Was he present on the 28th in that office? 

A No. 

0 You did call a cah for Farry Goberman on that 

date, did you not? 

A Yes. 

0 And that was upon whose instruction? 

A John McNamara. 

Q So that date, Mr. McNamara had you enter a 

room and leave the room; is that not correct? 

MR. GILLFN: Objection, that is not her testi¬ 
mony. 

0 Had you made a phone call — 

THE COURT: Overruled. 

A Fe had me enter the room and leave the room an 

make a phone call, yes, John McNamara. 

Q Is that correct? 

A Yes. 

0 If you know, how did Harrv Goberman get to 

McNamara Buick Pontiac that day? 

A I don't know. 
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0 And it is your testimony that you observed 

Harry Goberman leaving McNamara Ruick Pontiac* is that cor¬ 
rect? 


A Yes. 

0 And it is your testimony thatyou noted nothinn 

unusual; is that correct? 

A That T noted nothing unusual, yes. 

0 what were you doinc at the time that you observed 

Harry Goberman? 

A I was in the service office at a lower level 

of the building. 

0 What were you doing? 

A Exactly what I was doing, I do not know. At 

the time I was ty the desk, which is in front of two large 
windows. 


0 Now, you were engaged in work at the time? 

A Yes. 

0 You were doing something down inthe service 

office? 

A Yes. 

0 You don't remember what you were doing though? 

A No. 

0 But you do remember observing Harry Goberman 


happen to walk down the stairs and into a cab? 
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A I observed him coming down the stairs, because 

he came down after I did and hearing noise on the stairs 1 
turned around and I saw him walkinq down. 

0 There was noise on the staircase? 

A Footsteps. 

Q Footsteps? 

A If someone else is on the staircase, you could 

tell. I turned around just as a curiosity and Harry was 
coming down the stairs and when he got to the bottom — it 
is a small hallway — and more likely I said to him, "The 
cab should be here any minute." 

I wanted him to know that I did call a taxicab 
for him, that he had been waiting for, and then being down¬ 
stairs in the office — for whatever I was doing — exactly 

what it was I don't know, knowing the taxicab was expected, 
when a cab did pull up — it was just out of curiosity — I 
saw the cab pull up and he got into it. 

Like you are asked to do something and you want 
to make sure it is done. When it came I said, "Well there's 
the cab and off he goes." 

That's it. 

Q Do you know — 

A What I was doing, no. 

It was probably that I had to bring service 
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repairs orders dovmstairs or pick them up. 

0 You have a clear recollection of observino 

Harry Goberman leaving that building? 

A Yes. 

O Now, how long did you observe him walking? 

A Row long? 

THE COURT: Over how many steps or distance or 


what? 


his walking? 


the street. 


MR. RITCHIE: Yes, your Honor. 

Over how many steps did you observe him in 


Hell, as many steps as it would take to cross 


0 Where was the cab? 

A Probably from a distance from the front of 

the building — I'd say from here to the first row of seats - 
to where you are standing. 

0 So the cab was on the other side of the street; 

isthat correct? 

A Yes, to the best of ray recollection it came — 

it headed up East Main Street, going towards Setaucket. 

0 That doorway, does that exit onto 25A or does 
that exit onto Main Street? 


It is 25A — the door Harry went out — well. 


1 
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is that — it is East Main Street. I believe it is also 
called 25A -- it is not Main Street. 

0 Main Street meets 25A? 

A Yes. 

0 The street that goes along the water, what do 

you call that street? 

A That is East Main Street, it is also 25A. 

0 THat's where the door that Harry exited, exits 


onto? 

A Right.* 

0 Now, the cab was on the other side of the 

street, is that your testimony? 

A Yes. 

0 And was it facing in the proper direction 

ia it a two-way street? 

MR. GILLEN: Objection, proper direction to what? 

THE COURT: To move. 

A Yes. 

0 Was it facing the way traffic normally goes? 

A YFs. 

0 On that side of the street? 

A Yes. 

o It would then be heading in a westerly direction, 

would it not? 


ii 


i 


• I 

1 
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2 


A 

It was heading towards Setaucket. 

3 


0 

Towards Setaucket? 

4 


A 

Yes. 

5 


0 

It didn't have to turn around to head — 

6 



THE COnKT: It did not have to make a U-turn? 

7 



TTTE WITNESS: See, I don't know whether he 

8 


came 

around or went under the light and made a U-turn, 

9 


but 

that's the direction he ended up going in towards 

10 


Setaucket. 

11 


0 

In other words, you don't know which side of 

12 

the 

street 

the cab was on originally? 

13 



MR. GILLEN: Objection, not the witnesses testi 

| 

14 


mony 

e 

15 



THE COURT: No, overruled. 

16 


A 

when he was inthe taxicab — when he cot into 

17 

the 

taxicab 

, it was headiner towards Setaucket. 

18 


0 

It was heading towards Setaucket? 

19 


A 

That’s the direction it ended up going in. 

20 

towards Setaucket. 

MP fl ^l 



(Continued on next page.) 
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So that It didn't have to make a U-turn? 

A 7 r,on,, ‘ *now If he came from that direction 

and ma^e a U-turn. 

0 Uy the time Harry Ooberr.an got there there was 

no need — by the time Harry Coherman crot in that cab that 
cab headed straioht and didnot have to make a U-turn? 

A Right. 

MR. RITCHIE: Vo further questions. 

MR. UTLTjKN* I have no further questions. 

MR. FISCHETTI.' ran we have just one moment, 

sir? 


(Pause.) 

MR. FISCHETTI• I have no ouestions of this 
witness. 

We need one more moment, your Honor. 

THE COUR^• One more moment. 

MR. PisrHFTTir i just have a question. 

EXAMINATION 
BY MR. FISCHETTI: 

0 Miss Tamaselli, my name is Ronald Fischetti and 

I represent John Debtso. 


A 


25 


0 


We haven't spoken before, have we? 

I don't believe so. 

On June 5, you identified individuals who were 
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in that room of McMamara Puick, is thatcorrect? 

A Yes. 

n nid you identify everybodv you saw in the room 

at that time? 

A Yes. 

0 On June 28, you also identified individuals in 

that room, did you identifv everyone that vou saw on that 
day? 

A Yes. 

Q On June 28, when Harry Ooberman was goine down 

and got into the cab, was he alone? 

A Yes. 

0 Did you see anyone accompany him to the cab? 

A MO. 

0 nid you see anvone put him in the cab? 

A Uo. 

O nid you see this gentlemen with Harry Oo^ermai. 

on June 28tb, or June 5th (indicatina)? 

A Mo. 

K!>. T.^OMFr On June 5th, did you see this 
(indicaH no> ** 

"MV 'T'ijrrSF: MO. 

MR. t jF 0MF t Did you see this man in t‘.‘at offic# 


25 


on the 28th? 
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THE WITNESS: No air. 

MR. LEONE: No further questions. 

MS. SELTZER: I represent Alphonse M. Merolla, 
did you see him frequently in McNamara's? 

THE WITNESS: Yes. 

MS. SELTZER: Did he visit his brother often? 

THE WITNESS: Yes. 

MS. SELTZER: Can you give us any kind of esti¬ 
mation as to how many times you would see him at 
McNamara Huick? 

THE WITNESS: Gee, it was frequently. He 
might come in every couple of weeks when he passed by. 
Sor"times within a period of a week I could see him 
more than once. 

MS. SELTZER: Do you have any idea for what 
period of time prior to June, 1972, you had been seein 
Alphonse Merolla? A period of months or years? 

TnE WITNESS: About the beginning of Angelo's 
employment with us. 

MS. SELTZER: Thank you, no further Questions. 

MR. RITCHIE: No questions. 

THE COURT: You are excused Miss Tomaselli. 

MS. SELTZER: Excuse me, one more question. 

Do you know if Alphonse Merolla was also in the 
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THE WITNESS: Yes, he was at that time going 
back a while he used to be a sales roan. I think for 
another dealer on the island. I think it was a Buic> 
dealer. I an not sure. 

MS. SELTZER: Thank you. 

MR. RITCHIE: Was it a Buick dealer or Brown 
Chevrolet? 

THE WITNESS: I an not sure. 

I know it was another car dealer onthe island. 
Near us. 

MR. RITCHIE: I have a few questions. 

RE-CROSS-EXAMINATION 
BY MR. RITCHIE: 

0 Was Angelo Merolla ever in the McNanara's 

apartnent? 


A No. 



MR. 

GILLEN: 

Objection. Inproper re-direct. 

MR. 

RITCHIE: 

I have no further questions. 

MR. 

LEONE: 

No questions. 

MR. 

GILLEN: 

No questions, thank you Kiss 

* 

Tonaselli. 




25 


THE COURT: You are excused. 

MR. GILLEN: I do have one nore short witness 
THE COURT* We have to stop praaptly at 4:30. 
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MR. GILLENt I'm with you. 

THE COURT: Member* of the Jury, we will adjourn 
now until Monday morning at 10:00 o'clock. Fleas® do| 
not discuss the case with one another or anyone not 
on the Jury until it is given to you to decide. 


(The Jury left the oourtrccm of one Juror.) 

THE COURT: The Juror is quite concerned as to 
how long she is going to be here. 

She has heard from her boss. 

MR. GILLEN: Me may rest Monday. 

MR. MEI8ELMAN: I would like to reserve on that. 
MR. GILLEN: We may very well rest Monday. 

THE COURT: Following that, and if Mr. Ritchie 
has no rebuttal case, then the thing that would happen 
the closing arguments of counsel and instructions on 
the law. 

I think last time it took a little less than an 
hour. I have forgotten about the closing arguments. 

MR. FX8CHBTTX: Your charge was 50 minutes. 

THE COURT: I must have been out of breath. 

MR. GILLEN: Me will complete by Tuesday. 

THE COURT: By Tuesday. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Tell him what do we estimate. 

"THE JUROR: Thank you very much. 


S 
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• (Juror left the courtroom at this time. 

TTTE COURT * Pave you discharged all your Brady 
items now? The ones you wanted me to look at? 

MR. RITCHIE; I decided in keeping with your 
Honor's belief that Brady should be a killing experience 
I have given it all to defense counsel. 

Except the original notes of Dorothea Tomasell:.. 

I will give — 

MR. GILLEN; The witness is already off the 
stand now. 

THE COURT; Mr. Gillen's feeling is she didn't 
lay a glove on him, he doesn't care. 

MR. GILLEN: That'sright. 

MR. RITCHIE: That's right. 

THE COURT: Of course, Mr. Leone was having 
fits here. He was afraid they would ask one question 
too many. He has been in that state for three and a 
half days. 

MR. FISCHETTI: Your Honor called that right o: 
the head. 

MR. LEONE; I didn't know what they wanted hi* 

to say. 

THE COURT: You took an awful chance. 

* 

MR. LEONE: I had to. It was obvious we were 
all whispering, and I didn't like to do ic but I had to. 
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MR. FISOHHT* T 'T: I asked first. Judge. 

THE COURT: It took a lot of courage. 

And an acquaintance with the 302 material whic > 
Mr. Ritchie was kind enough to make available. 

MR. RITCHIEt I sometimes wonder about that. 

THE COURT: I think what Mr.Ritchie says si 
he will retain his conviction on this point until he 
goes to his grave. 

MR. RITCHIE: I will. Until I become a defense 
counsel I'm sure. 

i 

MR. LEONE? Good night, your Honor. 

THE COURT: Okay. 

(A recess was taken at this time until Ocober 
21, 1974 at 10:00 a.m.) 
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of: se 

1 



(The jury is in the jury box.) 

laml 

i 

2 



MR. GILLEN: Andrew Camarva. 


3 

AND 

R E W 

S. CAMARVA, a witness called 


4 


herein 

was sworn by the Clerk of the Court and 


5 


testified as follows: 


6 

DIRECT 

EXAMINATION 


7 

BY MR. 

GILLEN 

• 

• 


8 


0 

Mr. Camarva, my name is Michael Gillen and I 


9 

represent Thomas McNamara together with Mr. Meiselraan. 


10 



What is your business or occupation? 


11 


A 

My occupation with him? When I worked for 


12 

Mr. McNamara? 



13 


Q 

At the present time. 


14 


A 

Oh, at the present time I am retired. 


15 


Q 

From where? 


16 


A 

Retired from civil service and for American 


17 

Barnard Corporation. 


18 


Q 

Do you know Mr. Thomas McNamara? 


19 


A 

I do. 


20 


0 

Were you ever employed by him? 


21 


A 

I was. 


22 


0 

When was that, do you recall? 


23 


A 

That was sometime May, June, 1972. 


24 



MR. GILLEN: May I have this marked for 


25 


identification, please. 
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THE CLERK: Marked for identification aa 
defendant McNAmara's exhibit BB. 

(So marked for identification.) 

BY MR. GILLEN: 

Q What was your job with Mr. McNamara? 

A I was what they call a watchman. 

Q Where was that? 

A In the new project he built on Nesconset, 

over near Jane Boulevard. 

0 Did you keep notes as a watchman? 

A By all means I would by Mr. McNamara and I 

made notes on my own decision. 

C I show you defendant's exhibit BB for identi¬ 

fication. 

Do you recognize that nacket of documents? 

A Yes, I do recoqnize it. 

Q Cap you tell us what they are? 

A That is the man that came in — 

TITE COURT: No, what is the bunch of papers 
you have there? 

THE WITNESS: Oh. These papers here, these 
papers I wrote. I took notes. 

THE COURT: Those are your notes? 


THE WITNESS: Yes 
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THE COURT: While you were a watchman for Mr. 

McNamara? 

THE WITNESS: Yes. These are my notes. 

0 Could you tell us please what was the first 

date you were employed as a watchman on this job? 

A Must have been around June, maybe the 25th, 

something like that. Somewhere around that neighborhood. I 
don't remember the date. 

Q Take a look at the note and tell us if that 

refreshes your recollection? 

A This is June 27. 

Q Is it May or June? 

A June. June 27. 

MR. GILLEN: He is right, I am wrong. 

Q June 27, is that correct? 

A Yes. 

0 Can you tell us, please, did you see anyone on 

the McNamara property on June 27, 1972? 

A Yes, while I was in the trailer this man walks 

in and says "I am the superintendent of the construction work." 

Nell, I don't know. I wasn't there to see the man being the 
superintendent. It was before I was a watchman. This man 
came in and said "I came over here to get the file cabinets.” 

THE COURT: What? 
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Tin? WITNESS: File cabinet. I said "But Mr. 
McNamara did not allow me for you to take this here. 

He didn't say somebody was coming in." 

He said to me "These are not his. These are 
my boss', the contractor." I guess that must have beer 
Mr. Goberman. 

He took, them away and I had no decision to make. 


BY MR. GILLEN: 


Q 

A 

first name. 

Q 

place? 


What was his name? 

Gary Taibbi, I think T-a-i-b-b-i. Gary was the 
G-a-r-y. 

What time of the day or evening did this take 


A 10:22 a.m.. 


Q Was that note made at that time? 

A That note was made right after he went away. 

Q Are you sure it was June 27th? 

A I was sure. I wouldn't have put down June 27th 

MR. GILLEN: I offer that first sheet into 
evidence, your Honor. 

MR. RITCHIE: Objection, your Honor. 

THE COURT: On what grinds? 

MR. RITCHIE: May I see it? i 


25 


THE COURT: Yes 



T 
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THE WITNESS: This is my handwriting. 

(Pause.) 

THE COURT: I think that Mr. Gillen offered onl^ 
the entry to which Mr. Camarva testified. 

MR. RITCHIE: Yes, your Honor. 

Mr. Camarva, did — 

MR. GILLEN: Does Mr. Ritchie want a voir dire? 
MR. RITCHIE: Yes, may I have a voir dire? 

VOIR DIRE EXAMINATION 


BY MR. RITCHIE: 


Mr. Camarva, you worked prior to June 27th? 
Did I work before that? 


Yes. 


machinist. 


THE COURT: For Mr. McNamara on this job. 
Yes, I worked many different places as a 


THE COURT: For Mr. McNamara on this job that 


you worked — 


THE WITNESS: No. 

THE COURT: Listen. On any date earlier than 


June 27th? 


THE WITNESS: No. 


THE COURT: That was your first date on the job 


THE WITNESS: On the first day, yes, I believe 


25 
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that or the day before. I think it was the first day. 

I said to myself, the first day on the job and they 

are taking things away. 

BY M R. RITCHIE: 

Q You testified, you believe you started on June 

25th, is that right? 

A I can't remember. It's two years ago. I have 

certain papers — I am not quite sure, maybe I got them saved 
to show the day I worked. I am almost sure this might have 
been the first day that I worked for Mr. McNamara and this mar 
came in and I told him "Listen, this is my first day." I tol<2 
Gary "What are you going in to take the stuff? Mr. McNamara 
never told me anything." He said "These are my boss'," and 
he took them away. 

Q You just said at the beginning of the answer 

it may not have been your first day and you told Mr. Taibbi 
it was your first day? 

A I don't remember now. 

r 

Q This may not have been the first day you worked? 

A Yes. 

Q It is the first day you have any notes? 

A Yes. 

Q If you had worked the day before — 

That means that is the day I worked because I 


A 
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usually made notes. I always made notes. 


If nothin? happened the day before, you would 


have no notes? 


A That must have been the first day then. 

Q What day did you start? What day of the week? 

A I don't remember. 

Q Would it have been a Monday? 

THE COURT: He said he doesn't remember. 

THE WITNESS: If I did, I would say right off¬ 
hand. No use roe guessing. I like to tell you the trutl 

MR. RITCHIE: I object to this on certain ground) 
I would like to take up at a side-bar. 

(The following took place at side-bar.) 

THE COURT: Yes sir? 

MR. RITCHIE: My only objection to this is the 
Taibbi notes are not in evidence, I didn't offer them 
because your Honor ruled they would not be admitted 
into evidence. 

THE COURT: I don't know if I did or not. 

MR. GILLEN: I wanted to offer part of his 
notes and Mr. Ritchie objected. 

MR. RITCHIE: Well, then I will withdraw my 
offer except for the fact that he states it has been 


used. 




J 
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Was it Tuesday at 10:22 when you made that 

Yes. 

Or maybe 10:23 or — 

No, 1 wouldn't put it there if it wasn't. 

Did you look at your watch? 

Yes. 


Q i 3 there anv doubt in your mind looking at the 

note that this is the first day you worked? 

A I believe it is. 


0 


Without it, you wouldn't be able to remember if 
you started on the 25th, 27th or 28th? 

A That's right. This is the day I believe I 

started, otherwise I would have had another note. 

Q If you started on the 26th, would you have a 

note on the 26th? 

A I would have. 

MR. CILLEH: Nothing further. 

CROSS-EXAMINATION 
BY MR. RITCHIE: 

0 Mr. Caiuarva, how old are you? 

A 79. 

O *hen did you retire x rom civil service? 

A R (tired from oiv.n service in 1945. 
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time — 


What have you been doing between 1945 and the 


Working for St, Barnabas Hospital for Incurable 
i, 183rd Street up in the Bronx for two and a half 


yeara. I waa chief machinist and alao aaaiatant to 
Mr. Caaell (phonetic) who waa the chief engineer. The reaaon 
I left, I had no aocial security and I retired. I told the 
chief, and the chief said "Too bad Andy, I would resign raysell 
if I didn't have 22 yeara." 1 worked another job as a 
machinist. Thia was on 6th Street and Third Avenue in 
Brooklyn. I had a Navy chief on an excruaion machine. I did 
jobs on drills and tapping holes, and so forth. I also worked 
for the American Corporation, April 9, 1951. I retired in 
'65 which they did in fact retire me '66 because I had to 
do work for somebody else to do ray kind of work for the 
engineers. Retired December 1, 1961. Prom then I worked 
here and there in order to live. 

0 Have you ever been a watchman? 

A Yes, sure. 

Q How many occasions? 


Nesconset — 


I was a watchman on that golf course on South 


When was that? 

Nesconset Highway and what was that. Arrow Road 
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Right after the Pox Theater. There ie an 18-hole golf course. 
I was what they call a watchman. I worked for some engineers 
located in the Indianhead Road. 

Q How long were you a night watchman? 

A I don't remember now. This is quite a long tinMi 

Way back in 1961 or '62. 

Q That is your only experience? 

A I also worked as a watchman but I wasn't 

exactly a watchman, I was answering telephones tor The Big 
Apple Corporation. The IBI. They gave me a uniform and all 
that. I used to answer telephones when the manager would say, 
tell me. Nr. Baker is going to store number so-and-so, and 

Mr. White is going to stcre number so-and-so, and I used to 

make notations. And write everything down. That is it. I 
worked in everything where a buck was a buck, you know. 

KR. RITCHIE: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. GILLEN: 

Q How did you get this job? 

A Mr. McNAmara's job? I applied for it. I never 

waited for the newspapers to give me a job, I applied. 

Q Did you ever know Mr. McNamara before that? 

A NO. 


25 


MR. RITCHIE: I object 
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TIIE COURT: You are excused, Mr. Camarva. 

THE WITNESS: Thank you very much. 

(Witness excused.) 

ME. GILLEN: James McNamara, please. 

JAMES MC N A M A R A , a witness called herein, 
was sworn by the Clerk of the Court and testified as 
follows: 

DIRECT EXAMINATION 
EY MR. GILLEN: 

Q Mr. McNamara, are you the son of Thomas 

McNamara? 

A Yes, I am. 

Q I show you defendant's exhibit AZ-1 in evidence 

look at that check please, and tell us if you recognize it? 

A Yes sir, I do. 

0 Does your signature appear on that check? 

A Yes. 

Q Tell us please, did that check ever come into 

your hands? 

A Yes. 

0 When? 

A On the 28th of June. 

Q What did you do with it? 

A I took it up to the Marine Midland Tinker Bank. 
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downtown. 


$20/300? 


the premises, 


What did you do with it? 

Cashed it. 

What did you do then? 

Took the cash back to the automobile agency 


What did you do with the cash? 

Gave it to my brother John. 

Did you give him any other cash other than 


Yes, we also took $5,000 out of our cash from 


You had cash in the safe on the premises? 
Yes. 

How much money in total did you give your 


brother John? 


$25,000. 

Can you tell us, please, do you know where did 


John go after you gave him that cash? 

A He took the cash I gave him and proceeded down 

the hall which is outside my apartment. 

Q ' You had an apartment on June 28th? 

A Yes. 

Q In the McNamara premises? 

A Yes, Upstairs. 


Y 









) 
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A Yea, I do. 

Q Do you know if the other brothers were on the 

McNamara Buick-Pontiac premises? 

A I couldn't say for certain. I understand they 

came in for service which is ray department in the agency. I 
really never talked to them. 

Q Your brother went into your apartment? 

A In my office which is through my apartment. 

There are two entrances. 

Q Do you know who else was in the apartment at 

the time he went down? 

A No, I don't really. 

Q Do you know John DeLiso? 

A No. 

Q Did you ever see that $25,000 in cash? 

A Did you ask did I? 

0 Yes. 

A Yes. 

MR. RITCHIE: I have no further questions. 

MR. GILLEN: No questions. 

MR. LEONE: No questions. 

MR. FISCHETTI: No questions. 

THE COURT: You are excused. 

(Witness excused.) 

i 
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1 

THE CLERK: Yes, thank you. 


2 

KENNETH BROWN , a witness called herein, was 


3 

sworn by the Clerk of the Court and testified as 


4 

follows t 


5 

DIRECT EXAMINATION 


6 

BY MR. MEISELMAN: 


7 

0 Mr. Brown, did there come a time in 1972 when 


8 

you were employed to do work on a project, a building project 


9 

on Nesconset Highway? 


10 

A Yes sir. 


11 

Q Who hired you? 


12 

THE COURT: Would you talk into the microphone? 


13 

A Harry Goberman. 


14 

Q When you were hired by Harry Goberman, were you 


15 

told by him as to — was anything said by him with reference 


16 

to any company you were working for? 


17 

A Yes, for Len-Al Construction. 


18 

Q And in what capacity were you employed, Mr. 


19 

Brown? 


20 

A Laborer. 


21 

0 How long did you work there, if you remember? 


22 

A About three months, two and a half. 


23 

THE COURT: About how long, srsir? 


24 

A Two and a half, three months. 


25 

0 Did there come a time, Mr. Brown, when you were 
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working on the job and cement and concrete was being pouref 
for the entrance to the service area? 

A Yes. 

Q Do you recall that day? 

A Yes sir. 

Q Do you recall whether on that day you had 

occasion to — withdrawn. 

Do you know Mr. Thomas McNamara? 

A Yes, sir, I do. 

Q Do you know Harry Goberman? 

A Yes. 

Q Do you recall on that day while the concrete 

was being poured whether you had occasion to see Thomas 
McNamara and Harry Goberman? 

A Yes, I did. 

Q Where did you see them on that day? 

A They were just outside the doorway. They sent 

me out of the building where they were pouring concrete be¬ 
cause I didn't have the proper boots. I went out to get the 
boots and Harry and Mr. McNamara were there. Or Mr. Goberman 
and Mr. McNamara were there. 


Q 

A 


Could you hear what they were saying? 
No. 


25 


Q 


Would you tell us what conditions were on the 
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job at the time with respect to noise? 

A It was pretty noisy. There was a cement truck, 

bulldozer, and a lot of people. 

Q Did there come a time when you observed Mr. 

McNamara and he looked different than he usually did? 

A When he left he did. They got done talking and 

he left and looked differently, a little upset when he left. 

Q What was he doing? 

A He was washing his face. 

Q Did you speak with him? 

A Yes. 

(Continued on next page.) 


7 


4 
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n What, if anythino, did vou sav to him, Mr, 

Brown, and what, if anythinq, (lid Mr. Me Namara say to you? 

MR. RITCHIE* Objection, vour Honor, 

TUE COURTt He nav answer, 

0 Co ahead, sir. 

A I asked him what happened, and he said that he sr>it 

in my face, and that is it. 

o You may inquire. 

CROSS EXAMINATION 
BY MR. RITCHIE* 

° For what period of time did you work on that 

job site? 

A It was in the Sprinq of '72. 

° no you know what month you started and what 

month you finished? 

A Sometime around March, I would say. 

0 Do you know when vou finished working tharo? 

A Sometime in June, I don't know the exact date, no. 

° Was it prior to or subsequent to June 5th? 

A It was about that time, I don't know, you know, if 

it was the fifth or the sixth, I don't know. 

0 Where was this concrete being poured? 

THE COURT* What is the question? 

O Where was this concrete being poured? 

A It was being poured in the service area of the building 
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Q The interior or exterior? 

A The interior. 

Q And did you have occasion to speak to Harry 

Gobarman after this incident that you have related? 

A No, I didn't. x 

Q Do youknow what, if anything, did happen to 

Harry Goberman? 

A No. 

Q Do you know what, if anything, Mr. Thomas 

Mcnamara had said to Harry Goberman? 

A NO. 

Q Do you know if, in fact — I will withdraw that 

Did you in fact, see Mr. McNamara and Mr. Goberman 

l 

speaking at the time they were speaking, did you see Mr. 
Goberman spit at Mr. McNamara? 

MR. GILLEN) Objection, your Honor. 

MR. FISCHETTI) It is two question#, objection. 
Q Did you see Mr. Goberman spit at Mr. McNamara? 

A No, I didn't. 

Q The only thing you know is what Mr. McNamara 

told you? 

A 
Q 


Mr. McNamara? 


Yea, yes. 

Now, did you ever see Harry Goberman assault 










1950a 


1 


Brown- cro ®“ 1812 

2 

A 

No, sir. 

3 

O 

irhere do you work now? 

4 

A 

Suffolk County Water Authority. 

5 

0 

What do you do there? 

6 

A 

Relief operator, plant operator. 

7 

C 

When did you start working there? 

8 

A 

July of '72. 

9 


MR. RITCHIE* I have no further questions. 

10 

your 

Honor. 

11 


MR. MEISELMANH* Cne question, sir. 

12 

REDIRECT EXAMINATION 

13 

BY MR. ME IS CL MANN I 

14 

O 

Were you ever interviewed by any agents or 

15 

officer of 

the United States Government? 

16 

A 

No, air. 

17 


MR. MEISELMANN* Thank you. 

18 


MR. RITCHIE* I have one more question. 

19 

RECROSS EXAMINATION 

20 

BY MR. RITCHIE t 

21 

0 

il 

Mr. Brown, did you over see any incidents of 

22 

violence or threats between Mr. McNamara and Mr. Cobeman? 

23 

A No, 

sir. 

24 


MR. RITCHIE* No further questions. 

25 


MR. MEISELMANH* Thank you, sir. 
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THE COURT* You may step down, Mr. Brown. 

(The witness was excused.) 

MR. MEISELMANi The defensa calls Mr. James 

Freda. 

JAMES FREDA, called as a witness on behalf of 

the defendant, McNamara, having been first duly 
sworn by the Clerk of the Court, testified as 
follows! 

DIRECT EXAMINATION 
BY MR. MEISELMAN! 

Q Mr. Freda, what was your occupation in 1972? 

A Operating engineer. 

THE COURT! What, sir? 

THE WITNESS! Operating engineer. 

Q As an operating engineer, what do you do? 

A I run heavy equipment. 

0 Such as a bulldoxer or a back hoe? 

A Yes, sir. 

0 Did there come a time in 1972, when you were 

employed to work on a project that was then being constructed 
on Nesconset Highway? 

A Yes, sir. 

Q Who hired you? 

A Harry (Doberman. 



1 
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2 

G 

At the time you were hired, was there any 


3 

discussion as to whom you would be working for? 



4 

A 

Yes, there was. 



5 

Q 

And what was that discussion, sir? 



6 

A 

Lenal Construction 



7 

Q 

And did Mr. Harry Go be man tell you 

what. 

if 

8 

anything, his connection was with Lenal Construction? 


9 

A 

He told me he was one of the partners. 


10 

Q 

Now, at the time you were employed. 

did you 

11 

have any conversation with, or thereafter, did you have 

any 

12 

conversation 

with Mr. Goberman concerning his doing the 

work 

13 

on the job? 




14 

A 

When I first originally started the 

job. 

It waa 

15 

Lenal, then 

later on, when he finally called me, he said that 

16 

he was doing 

the job, and his brother was with him, and 

would 

17 

I be a supervisor on the job. 



18 

G 

And did he have any discussion with 

you concern 

19 

ing his capital? 



20 

A 

Yes, sir, he did. 



21 

0 

What was that? 



22 

A 

He told me had $50 in the bank. 



23 

0 

Did there cone a time that you were 

hired 

as 

24 

a bulldozer 

operator? 



25 

A 

II 

Yes, sir. 
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Q And did there come a time when you had a 

conversation with Mr. Goberman concming your being employed 
as a superintendent? 

A Yes, sir. 

0 Will you please say what that conversation was?! 

MR. RITCHIEt Objection, your Honor, hearsay. 
THE COURTi Overruled. 

THE WITNESS* Do I? 


MR. MEISELMANt You can answer the question. 


sir. 


A Harry called me and he asked me, would I be a 

super on the job, I told him I don't know anything about 
being a super. He told me "Don't worry about it" — 

THE COURT* What was that? 

A He told me, "Don't worry," he said, "Don't 

worry about it, it's just a like a watchman." 

In other words, I would see what material came on the 
job, and that waa about it. 

Q And did you act as a superintendent on thatjob^ 

sir? 

A Yes, sir, for about two weeks. 

Q And thereafter, were you replaced by anybody? 

A Yes, sir. 

Q By whom, sir? 


I 
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Isay Goberman. 

Do you know the relationship, if any, between 


Issy Goberman and Barry? 


They are brothers. 

By the way, before working on this job, had yoi 


worked for Lenal Construction before? 


Yes, sir. 


Now, were you also doing welding on this job? 


I did 


yes, sir. 


beams? 


What were you welding? 

Well, mostly mistakes. 

And did you ever do anything with the steel 


A Yes, sir. 

Q Would you describe for his Honor and the jury, 

what you did on these steel beams? 

A Well, the beams were put up by ironworkers, thsy 

would be short, the beams were resting on the face breaks, 
which has no strength at all, and I would add on the steel 
so that they would go into the bury wall. 

Q And did you have anything to do with the exhaust 

system which was being installed? 

A Yes, I did. 

V 

Q Would you describe that, sir? 
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Q Well, I remember I was running the back hoe 

at the time, and it was digging a hole to lay the pipe down. 

Q And while you were doing that, did you have 

occasion to be present at a conversation between Mr. Thomas 
McNamara and Mr. Harry Goberman? 

A Yes, sir. 

Q And can you recall what was said in that convex 

sation by the parties? 

A Well, when it came to the end of the pipes, I 

needed a riser to go up to the sand, and it wasn't there, so 
Mr. McNamara asked Harry where the pipe was, and Harry kept 
on stalling, saying it's coning, and this went back and forth 
several times, and there was angry words, you know, and Harry 
said he would bury Mr. McNamara in the hole that I had dug. 

Q In the hole that you had dug? 

A Right. 


C Do you remember another occasion, Mr. Preda, 

when concrete was being poured at or near the entrance to th^ 
service entrance of the building? 

A Yes, sir. 

0 And what were you doing on that day? 

A Well, I was with the machine, I was cleaning 

some garbage or something, among ray other jobs, and there w^s 
this concrete truck that got stuck and I pulled it out, — 

Q How long have you been in oonstructIon? 



t 
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About t«n years. 


Did you have occasion to observe the concrete 


at that time? 


A Yes, 3ir. 

Q Would you describe it, please? 

A The concrete was very soupy, which is, you know, 

not good for it, and there wei-i a lot of traffic going to go. 

0 Did you, at that tine, observe Mr. Thomas 

McNamara, and Mr. Harry Goberman? 

A Yes, I did. 


observed? 


Would you please state for the Court, what you 


Well, I saw an argument back and forth, I 


couldn’t hear, I was running the machine, naturally. 

At ono time during the heated argument, Harry spit in 
Mr. McNamara's face. 

THE COURT* Did what? 

THE WITNESS* Spit. 

0 Do you recall an occasion, Mr. Preda, when you 

were in the oncstruction trailer in the presence of Harry 
Goberman and Allan Goherman, and there was discussion concerning 


a shop steward? 


Yes, I do. 

Would you please relate, tc the beat of your 
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recollection, what waa said? 


Hell, Harry and Alan — 

MR. RITCHIEt Objection, your Honor. 

THE COURT* Yes, I don't quite see the relevan< 


of this. 
BY 

MR. MEISELMAN* 


Did there 


a tine, Mr. Freda, when this jot 


cane to a stop? 
A Yes, sir. 


Q And can you tell us approximately when that wan? 

A Around the sd.ddle of June, as far as I renenber. 

Q At the tine it cane to a stop, and I show you 

Defendant's Exhibit D in evidence, I ash you whether you saw 


that? 


A Yes, I did. 

Q Where did you see that? 

A On the temporary door that was the building 

entrance, the building was boarded up and there was a tempori 


entrance, sir. 


After the job cane to a stop, Mr. Freda, did 


you have employment at this job site? 
A Yes, sir. 


What? 


I was a night watchman. 
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By whom were you employed? 

Mr. McNamara. 

MR. MEI8ELMANi You may inquire, sir 
(Continued on next page.) 
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2 

Q 

Mr. Freda, what is your present occupation? 


3 

A 

The sane. Operating Engineer. 


4 

Q 

Operating Engineer? 


5 

A 

Yes, sir. 


6 

Q 

By the way, siy name is David Ritchie. I represent 


7 

the Government in this case. 


8 

A 

All right. 


9 

Q 

Have you ever testified previously in this case? 


10 

A 

Mo. 


11 

0 

You were present when Thaaas McNamara was told by 


12 

Harry Go be man that he would bury hia in the ground; is that 


13 

correct? 



14 

A 

Yes, sir. 


15 

Q 

That was in connection with the exhaust pipe, 


16 

wasn't it? 



17 

A 

Yes, sir. 


18 

Q 

And you were present, were you not, and 


19 

Mr. McNamara was present and Mr. Goberman was present? 


20 

A 

Right. 


21 

Q 

What were you doing at the time? 


22 

A 

I had just finished digging a hole and the 


23 

machine waa shut up# ao you know# I liatened and watched# 

ii 


24 

Q 

Were you standing with them? 


25 

A 

Standing close enough to hear. 



/ 
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Q 

Well, where were they in relation to you? 

3 

A 

Like from here to the table (indicating)• 

4 

Q 

Did you see them? 

5 

A 

Yes, sir. 

6 

Q 

Did they see you, if you know? 

7 

A 

Yes, sir. 

8 

Q 

And when Harry Goberman said this, was there any 

9 

reaction, 

did you see any reaction on Mr. McNamara 1 s face? 

10 

A 

I did, I did, there were arguments constantly 

11 

going on. 

but that I never heard, but they was telling me 

12 

about it. 


13 

Q 

Pardon me? 

14 

A 

They were arguing constantly between Mr. McNamara 

15 

and Harry 

that I never heard because I was running the 

16 

machine, but I would keep an eye on Mr. McNamara because hi« 

17 

health, you know, from the time I met him, and I just kept an 

18 

eye on him. 

19 

Q 

You have previously worked for McNamara? 

20 

A 

Yes, sir. 

21 

Q 

Now, did Mr. McNamara say anything to you after 

22 

Mr. Goberman threatened him? 

23 

A 

No. I talked to him. I went to see if he was 

24 

all right 

e 

25 

Q 

Was he all right? 
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Yes, sir, excited. 

Q What did Mr. McNamara say in the course of this 
conversation with Mr. Gobernan? 

A Harry walked away as soon as he said that. He was 
walking away. 

Q What had Mr. McNamara said previously? 

A They was just arguing back and forth, you know, 
get the pipe and not getting the pipe, getting the pipe and 
not getting the pipe. 

Q Would you characterize it as a heated argument? 

A Yes, I guess so. 

Q Now Harry said he was going to bury Mr. McNamara 
in the ground; is that correct, in the hole you had dug? 

A The trench I had dug. 

Q And ho said he would do that? 

A He said he would, yes. 

Q And then what happened? 

A And he walked away. 

Q And at that time that he said it, did he do any¬ 
thing to Mr. McNamara? 

A No, he said it and walked away. 

Q He walked away? 

A Yes, sir. 


Q 


At the start of the installation of the exhaust 









1962a 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Freda-cross/Ritchie 

aysten, did Mr. Thomas McNamara get pushed by Harry Goberman? 
A Starting the installing? 

Q At the time that you were installing this exhaust 
system, was Mr. McNamara pushed by Harry Goberman? 

A No, sir, he wasn't. 

MR. GILLEN: Your Honor, I must object to this 
alleged reading from a document — 

MR. LEONE: Your Honor, he is reading from 
something. 

MR. GILLEN: He is reading something. I don't 
know what it is. 

(Mr. Ritchie then placed the document on counsel 
table.) 

BY MR. RITCHIE: 

Q Was he kicked by Mr. Goberman? 

A At the trough when we were digging the trench? 

Q Yes. 

A No. 

Q Was he hit by Mr.. Goberman? 

A No. 

MR. RITCHIE: I have no further questions, your 
Honor. 

MR. MEISELMAN: One question. 


l! 


I' 
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that. 


deferring you in time to the period April to June 


of ±9 n 2, did you have employment other than at the Suffolk 


County P.D.? 


Yes, I did. 
What was that? 


A I worked for Harmac Construction, Harry Goberman. 

Q Is it permissible that you have side jobs with the 

Police Department? 

A Yes, sir, it is. 

Q Is that commonly called moonlighting? 

A Yes, it is. 

Q Where did you work for Harry Goberman? 

A At the job site of the McNamara Buick dealership 
on Nesconset Highway, Port Jefferson Station. 

Q What did you do? 

A I started off as a watchman. We had gotten a call 

up there about some union problems and Mr. Goberman was 
worried about some iron workers who were irate about him 
having unloaded a load of steel without using union men, and 
at that time there were a lot of men at work and Mr. Goberman 
said they are drinking at the bar nearby. He was afraid 
they were going to knock the walls in as they weren't tied in 
with steel yet. 


u 
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Q When was this? 

A Early May. 

Q Do you know Mr. Thomas McNamara? 

A Yes, I do. 

Q And would you point him out, please? 

A That gentleman in the back next to the lady. 

MR. GILLEN: Let the record indicate that 

Mr. McNamara has been indicated by the witness. 

BY MR. GILLEN: 

0 Do you know a Mr. Harry Goberman? 

A Yes, I do. 

Q Was Mr. Goberman Harmac Construction? 

A Was Goberman Ilarmac Construction? 

Q Yes, sir. 

A As far as I know, I assume that Harmac meant, you 

know, Harry and Mac. I didn't know anything other than that. 

Q Did you ever hear any threats by Harry Goberman 
against Mr. McNamara? 

A Yes, I did. 

Q What and when and where? 

A When we were in the trailer. It was prior to 
pouring the building, Mr. McNamara left the trailer after an 
argument about which I don't recall the essence of it, but as 
he was leaving Mr. Goberman said, "I should have* — "I am 
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going to finish the old bastard. I'll hit him in the head 
with a pipe." 

Q Anything else? 

A One tine, just before we were going to pour the 
floor of the building the roof was leaking, and if you are 
going to pour cement and the roof is leaking, well, it drips 
on the oemnt and ruins the finish. We went up to investigate 
why it was leaking, and we found the puddle was in the middle 
of the roof instead of dripping over, offside, which would 
show that it was lower on the side, so it would run off the 
side, and it wasn't, and they talked about it, they argued 
about it for awhile, and Mr. Goberman came up with the sugges¬ 
tion that he would put an interior roof drain at the low point 
in the root so the water would run down through a pipe into 
the building and out the side walls through the upper ceiling, 
an inner pipe to alleviate the problem cf the water laying on 
the roof. 

As we were leaving the roof after this was 
mutually agreed on, Mr. McMamara descended first on the ladder 
and he was backing down and was about halfway down and 
Mr. Goberman said, "I should have pushed the old fuck, that 
would solve everything,." 

Q Here you over questioned by any FBI agent of the 


25 


Government? 
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A Never. 

Q Incidentally, you said you were a police officer; 
in that right* 

A Tea, sir. 

Q Did you ever arrest anybody? 

A I make a lot of arrests. 

Q Did you arrest anybody on the McNamara job for 
all of these arguments? 

A NO. 

MR. GILLENt All right, nothing further. 
MR. RITCHIEi Any other questions? 

MR. FISCHETTIi No. 

MR. LEONE: No. 

(continued next page) 
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Q Now, on the roof, is it your testimony that Thomas 
McNamara was halfway down the ladder at the time that Harry 
Goberman said that to you? 

A I couldn't see how far down. I assume it was half<> 
way down by time and motion. I assumed he was about halfway 
down. 

0 And what was said to you was, *1 should have pushe<l 
him off." Is that what was said? 

A No, sir, that is not what was said. 

I could quote it again. I don't want to use 
profane language -- 

Q We don't have to use that. I think we both, you 
and I, don't want to. 

A Okay. 

Q But in essence it was, "I should have pushed him 
over"i is that right? 

A That is right, sir. 

Q Did he make any attempt to push him off? 

A NO. 

Q Was Thomas McNamara on the roof at the time that 
Harry Goberman said that? 

A He was on the ladder. 

Q Was he on the roof? 

A He was on the ladder, no, he was on the ladder, n 
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2 

the roof. 


3 

0 lie was halfway do*/n? 


4 

A Yes, 3ir. 


5 

Q And it was 3aid to you and not to ThomasMcNamara? 


6 

A It was said to me, not to ThomasMcNamara. 


7 

Q Mow, I think you testified to another threat on tl 

e 

8 

life of Thomas McNamara; is that correct? 


9 

A Well, I don't know if it was on the life. It was 


10 

to do bodily damage, as far as I could say. 


11 

Q To hit him over the head with a pipe? 


12 

A Yes. 


13 

Q Okay. Now, where was that said? 


14 

A In the trailer. 


15 

Q \7ho was it said to? 


16 

A It was said — I don't know to whom. It was in 


17 

front of me because it was said so that I could hear it and 


18 

we were the only two in the trailer. 


19 

Q You were the only two in the trailer? 


20 

A Yes. 


21 

Q Where was Thomas McNamara? 


22 

A He was across the field in front of the dealer¬ 


23 

ship from the trailer. He had left the trailer. They had 


24 

had an argument prior to that. 


25 

Q At the tine that he told you — well, at the time 
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that ha mada those two statements, at either time was Thomas 
McNamara present? 

A No, he wasn't. 

Q And on neither of those two occasions was 
Mr. Gobe naan aware of thj fact that you were a police officer? 

A He was aware, sure. 

MR. RITCHIEt I have no further questions, your 

Honor. 

REDIRECT EXAMINATION 
BY MR. GILLENi 

Q Did you tell Mr. McNamaraabout these threats? 

A At a later date, not at that time. Nobody knew — 
or I shouldn't say that. I didn't know any background. I 
didn't know Mr. Goberman and I didn't feel that the threats 
were in imminent danger to him. I thought it was an argument, 
in the heat of argument. 

Q Did there come a time when you came to learn the 
background of Mr. Goberman? 

A You will have to repeat that. I didn't hear you. 

Q Did there come a time when you came to learn the 

background of Mr. Goberman? 

MR. RITCHIE: Objection, unless he fixes a date, 

your Honor. 


25 


THE COURT: No 
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Did there come a time before or after? 

BY MR. GILLENJ 

Q After the threats. 

A Yes, sir. 

THE COURT: Was that the first time that you 
learned about Harold Goberman's background? 

THE WITNESS: No, no, I didn't know anything 
about it at the tine. I didn't until son* weeks after, 
after, I guess it was, after the job was even shut 
down. There was nothing said to me by any police 
officers or any agency or anybody as to the background 
of Mr. Goberman at that time. 

Q What about after the job was shut down? Did you 
learn anything of the background of Harry Goberman? 

A Yes, I did. 

Q Did these threats then take on added importance? 
MR. RITCHIE: Objection, your Honor. 

MR. GOBERMAN: I will withdraw that, your Honor. 
THE COURT: Yes. 

BY MR. GILLEN: 

Q Was it after you learned of the background or — 

I will withdraw that. 

Did you inform Mr. Thomas McNamara of these 
threats after you learned of the background of Harry 


Goberman? 
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A Yes, I did. 

MR. GILLEN: Nothing further. 

MR. RITCHIE: One more question, your Honor. 
RECROSS-EXAMINATION 
BY MR. RITCHIE: 

Q So it is your testimony that it wasn't until after 
the job was shut down that Thomas McNamara ever knew that his 
life had been threatened by Harry Goberman? 

MR. GILLEN: Objection, your Honor. 

MR. FISCHETTI: Objection, your Honor. 

THE COURT: No. 

Knew from? 

MR. RITCHIE: From him. 

Q Knew from you? 

A Yes, sir. 

MR. RITCHIE: No further questions. 

MR. GILLEN: Thank you. 

(The witness was excused.) 

MR. GILLEN: The defendant Thomas McNamara rests, 
your Honor. 

MR. FISCHETTI: May we have a side bar? 

THE COURT: Yes. 

We will have a short recess at this time. 

Members of the jury, please don't discuss the 
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case with one another or with anyone not on the jury 
until it ia given to you to determine. 

(At 11:00 o'clock A.M. the jury left the courtroom.) 
MR. FISCHETTI: Judge Dooling, the defendant John 
DeLiao was prepared to reat at thia time. However, 
prior to reating I want to call the attention of the 
Court to that which I had aaid previoualy and which I 
would aay again now on behalf of John DeLiao, and I 
move, your Honor — 

THE COURT: Yea? 

MR. FISCHETTI: (Continuing) — that your Honor 
tend some instruction to the jury that Angelo and 

. »• 

roc co Marolla were acquitted for acta that in fact: the 
Government's main witness, Mr. Go barman, has charged 
from this witness stand. 

I do it on the basis again that Mr. Ritchie in 
hie opening did mention Angelo and Rocco as being those 
who witnessed and had joined in the beating and were 
present on both occasions, and further that the 

i 

Government's main witness, Mr. Goberman, did testify 
again that Angelo and Rocco participated in the beating 
to some extent and that they were conspirators, if not 
participants. 

Now I have spoken to Mr. DeLiso about this and it i 
sy feeling, one, that I am entitled to this instruction 
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or, in the alternative, if your Honor does not wish to 
give this instruction, that I am entitled to bring it 
out either by a witness or on summation myself. I 
think that it is better that the jury, rather than 
going on things that they did not know, learned the 
true facts in tha matter for whatever worth they are 
either to the prosecution or the defense, I think the 
case should be determined on all the facts in the case, 
and right now I believe that they must because of the 
presentation of the Government's case speculate to some 
extent as to what had happened to Angelo and Rocco. 

Again I stress that their names were brought out 
by the Government in its opening and through their 
witnesses, and I think we are entitled to have them 
instructed that they were acquitted at the prior trial. 

Your Honor well knows that during the examination 
of the witnesses, the prior trial and prior proceeding 
was brought to the fore on many, many occasions; in 
fact, I think Mr. Ritchie this morning asked one of the 
witnesses did he testify at the prior trial knowing 
full well that he didn't testify at the prior trial, 
having the record. 

That is the basis of ray motion, sir, and I press 
it at this time prior to John DeLiso resting. 

MR. RITCHIE: Your Honor, the Government would 
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oppose that motion. 

THE COURT: Just a minute. 

Yes, sir? 

MR. RITCHIE: Your Honor, the Government would 
oppose that motion. 

I would like to note, of course, that the Govern¬ 
ment in itsopening made reference to the presence of 
Angelo and Rocco Merolla, and that it necessarily must 
if it is to present a full and fair and accurate 
picture of the allegations, so their presence must be 
noted. 

With reference to references to the prior trial, 

I would just like to state that the prior trial was 
arought into this case not by the Government 

THE COURT: It was inevitable — 

(continued next page) 
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MR. RITCHIEi (Continuing) Not by the Government but 
by Ms. Seltzer at the time of questioning, I believe, 

Gary Taibbi, I may be wrong. 

THE COURT: It was inevitable. 

MR. RITCHIE: Yes. 

Your Honor, the Government attempted to keep that 
out. I would submit, ycur Honor, that to advise the jurj 
of the acquittal of Angelo and Rocco Merolla, while it 
may have some benefit to one side or the other, that 
fact is by itself totally irrelevant to the issues in 
this case. The fact of an acquittal is not evidence and 
should never be considered evidence. It is merely the 
opinion of twelve individualsj it is a very powerful 
opinion because it is the opinion of twelve like 
individuals to the twelve individuals who must decide 
this case. 

Your Honor, because the Government has alleged a 
conspiracy and because the Government has alleged co¬ 
action on the part of the four presently tried defendant!!, 
the severed defendants and the two acquitted defendants — 

THE COURT: Does anybody have any authority, which 
I think there was mention in passing last time? 

MR. RITCHIE: At the present time I don't have any 

authority, your Honor. 

THE COURT: Surely this question must have come up 

... 
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a hundred and forty thousand times in cases somewhere. 

MR. RITCHIE: I am 3ure, I am sure. 

Are we going to be finished by one o'clock? 

THE COURT: I have no idea. 

MR. GILLEN: Sure. 

THE COURT: I haven’t heard from Mr. Leone or 
Miss Seltzer yet. 

MR. GILLEN: It is a safe bet that we will be 
finished. 

MR. LEONE: I think as far as I an concerned I am 
going to rest, but — 

MS. SELTZER: Yes, sir. 

MR. LEONE: Just one thing and that is something 
I have been asked to discuss with counsel, and that is 
by one of the defendants, so I would like to have an 
opportunity to do that. 

THE COURT: To do what? 

MR. LEONE: I would like before I officially say 
I rest, and I don’t think Miss Seltzer knows what I am 
referring to — 

MS. SELTZER: I think I do. 

MR. LEONE: That means she talked to someone, so 
I would just take afew minutes and then inform the 

• 

THE COURT: Then let us have a short recess at thi 


Court 
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point. 


Meanwhile, would you see if you can wrack your 
brains and see if you know of any casa? 

MR. RITCHIE* Your Honor, if I may* 

If we are going to have Ms. Seltzer resting also, 
the G overn ment will not be prepared at this hour to 
present a rebuttal case. I will be prepared at 
2*00 o'clock to present a rebuttal case. 

MR. GILLEN: We are prepared for summation. 

MR. MBISELMAN: I didn't hear that last statement. 

MR. RITCHIE: The timetable that had been indicate 
was that the Government would have until tomorrow 
morning to present a rebuttal case. 

THE COURT: Now you can get finished on this case 
and get through with it that much sooner. 

MR. RITCHIE* I would love to, but I would like 
until two o'clock today to present rebuttal. I hav- a 
witness. 

THE COURT: All right, all right, we can during 
that time look at the charge. 

Mr. Fiachettl. 

MR. RITCHIE: Since John CeLiso will rest at that 
time, I would ask the Court to ask Mr. Ritchie to make 
an offer of proof as to what type of rebuttal witness 
he is going to call and whether that rebuttal in any 


\ 
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manner, shape or form would be improper in view of 
DeLiso not offering any affirmative evidence. 

MR. RITCHIE: It wouldn't be directed towards 
Mr. DeLiso whatsoever. It would be directed towards — 

THE COURT: It would be what? 

MR. RITCHIE: It would be directed — 

MR. LEONE: I would join in that request. 

MR. RITCHIE: It would be directed towards the 
case presented by Mr. Gillen this morning. 

MR. FISCHETTI: I may well object. I just asked 
for an offer of proof. 

THE COURT: What do you mean? It will be with 
reference to what? 

MR. RITCHIE: It would be with reference to 
Mr. McNamara's statements or lack of statements thereof 
concerning threats. 

MR. GILLEN: I thought that was on the direct case 
your Honor. 

MR. FISCHETTI: That is right. 

THE COURT: I thought it was in there. 

MR. GILLEN: I am sure it is because Agent 
McMullen testified in detail. 

MR. RITCHIE: I am talking about Detective 
Sergeant Creighton. 

THE COURT: Who? 




S- 
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ICR. RITCHIE: Detective Sergeant Creighton. 

THE COURT: What is his name? 

MR. RITCHIE: Creighton, Creighton, C-r-e-i-g-h-t-o-n 
Are we going to have a recess now? 

THE COURT: Yes. 

MR. RITCHIE: Perhaps I can think about it for ten 
minutes and then make a decision. 

THE COURT: All right. 

MR. PISCHETTI: Thank you, sir. 


(continued next page) 
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(The following took place outside the presence 

of the jury)• 

THE COURT* Yea? 

MR. RITCHIE* I Bust say, I haven't been able 
to find any authority directly on point. 

MR. riSCHBTTIs Me have another problee. 

MR. LEONE* Me spent our tine in a meeting 
in one of the witness roans to decide whether we will 
go forward with anything. 

At this tine, on behalf of Alfonse Merolla, 
we rest. 

THE COURT* Mhat is that? 

MR. LEONE* On behalf of Alfonse Merolla, we 

rest. 

MS. SELTZER* Alfonse M. Merolla will also 
rest. And I concur in the argument made by Mr. 
Fischetti as far as advising the jury — 

THE COURT* Both feel that the jury should be 
advised — 

MR. LEONE* I an not prepared to say that. 

THE COURT* You needn't say it. 

MR. LEONE* The problem we have is the inferen 
might be, and hare is the danger, the inference that 
night be that they were in fact found guilty. 
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That's all. 


THE COURTt There is no absolution we could 
use and which would not be an untruth, perhaps. 

I don't know, I suppose it would be introduced in 
a kind of civil side concept. He could say flatly 
the case of John McNamara, Alfonse — no, Angelo 
Merolla and Rocco Merolla have been severed. And 
none of these is available as a witness to either sid€• 


MB. FISCHETTII That is not 


MR. LEONEi Wait a minute. 


true. 


THE COURTi On the civil side, we usually have 
one judgment per case. You oan't enter a judgment 


less than — except by 


express, provision of law 


in a civil case. Usually, you have to sever in order 
to enter a judgment whether for or against the par¬ 
ticular party, in the absence of a total disposition 
of the case. 


Because you see, here you say if they are 
acquitted, you are in effect saying that on this same 
evidence, or presumably on this same evidence, another 
jury evidently disagreed with everybody else, and 
absolutely, it's clear that the government has failed 
to prove a case against Angelo and Rocco Merolla beyon< 
a reasonable doubt. 

And Angelo's name has been all over the case, aid 
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Rocco to some extent has been in and out of the 
corridor. 

I think it would be hard for a jury to see 
why Rocco should have been acquitted, and John De Lis< 
not. Apparently one or the other was the man in the 
corridor. If you are going to be uncertain as to one 
you ought to be uncertain as to both. 

If, on the other hand, you convict as to one, i 
would seem you have to acquit as to the other. That 
would be the effect. 

But it seems to me what you are really doing, 
offering an opinion represented in a verdict that the 
Government has failed to establish beyond a reasonable 
doubt that either Rocco or Angelo were shown to have 
been a conspirator as alleged. 

MR- FISCHBTTIt Your Honor could instruct the 
jury, as your Honor did say the last time we discussed 
it, that the verdict in the other case of guilty had 
nothing to do with this case. Your Honor, I for one, 
would be quite concerned, if a jury came into the 
Court and found my client guilty, and upon speaking to 
thsm, learn perhaps one of the reasons they did so was 
because they thought Angelo or Rocco had been found 


guilty of the seme crime. I don't know why we have 
to hide it. They know there was a prior trial. 
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They know Angelo and Rocco was there, from 
the Government. I did not mention it at all. 

THE COURTt You can't blame anybody for that. 

It would be impossible to try this case, without 
the fact of the earlier trial and the participation — 
MR. LEONEi My recollection is — and I don't 
think I am incorrect — on the direct of Mr. Goberman, 
Mr. Ritchie asked Mr. Angelo Merolla to stand up. 
Angelo was in the courtroom, and Mr. Harold Goberman 
pointed to him and said he is in the room. 

I again go to the record but — 

MR. RlTCHIEt He identified him. 

THE COURTS It doesn't matter. He identified 
Mr. Angelo Merolla and Mr. Rocco Merolla as having 
been present. They were either not indicted or were 
indicted. 

If they were indicted, something happened. 

MR. PISCHETTIs With them being present, he 
did testify one or both of them did beat him on — 

MR. LEONEs Either the fifth or the twenty 

eighth. 

MR. PISCHETTIs There is no question. The 
state of the record here is what we are going to do is 
allow these twelve people to go into the jury room and 
deliberate and speculate. 
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THE COURT: Would you see if Mias Adamo is 

finished? 

What did we decide to do with the indictment, 
leave in or out — 

MR. FISCHBTTI; It was excised. 

THE COURT: Well, if we are going to do anythin; 
like you say, bhck their names go in. 

MR. FISCHETTX* I don't understand that. 

MR. LEONE: He is saying the names are going to 
back in the indictment which doesn't matter. 

MR. FISCHETTI: in as co—conspirators? 

THE COURT: No, they are in just as John 
McNamara, is in, because he is a defendant. 

They would be in, because they were defendants. 
If the jury is going to be told nothing — there has 
been an earlier trial, at that point, a verdict was 
given with respect to those two people. 

MR. < — - 1 *'TT j Your Honor would say they were 
included in the earlier indictment which is now this 
indictment, and they were acquitted, I have no 
objection. 

MR. RITCHIE: if I may, I am not particularly 
concerned with the indictment. I am totally willing 
to follow your Honor's wishes on that. 

THE COURT: I think it would be nice if we had 
some logical procedure that we will follow. 


I 
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1 

MR. RITCHIEi I would like to say, with respect- 


2 

THE COURTt Should we excuse the jury until two 


3 

o'clock? 


4 

MR. RITCHIEt I thinkthat is e good idea, your 


5 

Honor. 


6 

THE COURTS Is it all right, if Mr. Malsh telli 


7 

the jury, or should I go in and tell the jury not to— 


8 

MR. LEONEs Mr. Walsh can tell the jury. 


9 

MR. RITCHIBs Does anybody have any opposition? 


10 

MR. GILLBNs No objection. 


11 

THE COURTS No what? 


12 

MR. LEONES No opposition. 


13 

MR. RITCHIBs There is no opposition, tout 


14 

Honor. 


15 

THE COURTS I better tell then anyway. 


16 

(At this tine, the Judge stepped out of the 


17 

courtroom to advise the jury to adjourn until two 





18 

o'alock.) 


19 

THE COURTS This is the indictment (indicating) 


20 

The way it stands now, we left the nanes of those who 


21 

were not on trial, out of the caption, on the theory 


22 

they are simply not on trial. 


23 

We did want to modify some of the nanes, so 


24 

that we can play down the confusion over the two 


25 

Alfonses. And as the rest, I think we left in the 



li name of John McNamara, but I believe we eliminated 
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as we did in the earlier trial, the name of Rocco 
and Angelo* 

MR. PISCHETTI* There waa a notion by me at 
a pre-trial conference. 

THE COURT* It waa a matter of agreement. Thatj 
seamed like the aenaible thing to do at that time. 

Now, at leaat the purpoae of reading the 
indictment to the jury, when we a tar ted with the case, 
it waa a good atart, becauae if by acme impoaaible 
accident, their nanea had never come up, I think we 

would have left it that way. 

But it waa inevitable that their namea would 

coma up, becauae I don't aee how Mr. Qoberman could 
have teatified or Alan Qoberman could have testified 
in the one caae, withoutatating the presence — their 
preaence, and the other without uaing a number that 
permitted the aolution of Angelo and Rocoo, aa those 
in the room, on one or the other or both of the critical 

occasions. 

So, if they were there, were named and weren't 
named aa total non-par ticipanta, indeed, a role was 

ascribed to — 

MR. LEONE* Rocoo. 

MR. RITCHIE* If I may, perhaps the fiction 
that your Honor would like to indulge in is an 
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1 

admissible fiction in this case. 

2 

THE COURT* I don't say I would like to. I 

3 

said that is one expedient. You see, the difficulty 

4 

is that it is opinion, and the defense wants the 

5 

opinion presented, because it is opinion which can't 

6 

hurt them. 

7 

The Government — 

8 

MR. FISCHETTI* We are not that sure. 

9 

MR. LEONE* I am not that sure, because the 

10 

next question is, the next danger is, the jury saying 

| 11 

whydidn't they call them? I am confident of that 

| 12 

danger, even if you tell them they were acquitted. 

13 

THE COURT* It is even more of a probLem. 

14 

MR. LEONE* That is right. 

15 

MR. FISCHETTI* Knowing all of the changes. 

16 

we have met and discussed it — 

17 

THE COURT* If the jury wants to know why he 

18 

wasn't called as a witness — 

19 

MR. RITCHIE* I believe that would give me leavu 

20 

to argue about their acquittal, about the fact they 

21 

haven't been called to testify by their own brother. 

22 

and why not. 

23 

THE COURT* There are two answers. 

24 

They don't have the burden of proof, you do. 


25 


MR. LEONEt I wasn't suggesting anybody should 
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argue it, I was saying should it occur to the jury in 
the jury room, it would present a problem. 

MR. FISCHI3TTI t I was about to say, after 
discussion, we decided we would rather have a verdict 
rendered on the fact,, rather than on speculation. 

MU. RITCHIE: There is an additional problem, 
if the jury is informed about the verdict concerning 
Angelo and Rocco Merolla on the grounds it is somehow 
relevant to this case and it wouldn't be proper to 
inform them what the prior jury's verdict was with 
respect to those defendants. 

I can see the Court's reasoning for not wantin 

to — 

MR. FISCHETTIi Wait. What was the jury 
verdict? 

MR. RITlIIEi With respect to the defendants, 
either a hung jury or guilty, and it became a hung jut 

MR. FISCHETTIi It was a hung jury. 

MR. RITCIIIE: There was a verdict of guilty — 

MR. FISCHETTIi One person said — one person 
said she wasn't 3uro — 

MR. LEONE i Two people. Do you want to say 
ten convicted and two said they weren't sure? 

HR. RITCHIE: These are all opinions. I can 
see a Court's reluctance to indulge in those opinions. 
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•specially in regard to the evidence favorable to the 
Government. 

THE COURTi Evidence favorable to the Governmer 
MR. RITCHIE* I do believe, if we are doing 
to go into the opinions, the evidence favorable to 
the Government — the opinion of that particular jury 
is just as relevant. 


I would agree it shouldnt* be put beforethe 


jury. 


On the other hand, the acquittal of Angelo and 
Rocco, I nubMit, shouldn't properly go before the jury 
Perhaps the Court saying that the trials of John 
McNamara, Angelo Merolla and Rocco Merolla — they wer 
not tried in this case, and what is being done with 
respect to 'this case, is not of any concern to you and 
should not enter into your opinion. 

I think that would probably be the best solutio 
Your Honor might phrase it a little more artfully, 
without saying that they were — but just that their 
cases are being disposed of another way. 

MR. FISCHETTI* Yes, disposed of in another way 
They are on appeal, that's how they disappeared. 

MR. RITCHIEi Or they are — 

MR. MEISELMAN* This is sheer speculation. 


MR. RITCHIE* Of course it is. I believe the 
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jury should be instructed not to speculate. 

MR. PISCIIETTIi May I ask you this, I haven't 
rested, am I allowed to put on agent McMullen and 
ask him what happened to Angelo and Rocco? 

THE COURT* How do you mean? 

(Continued on next page.) 






1992a 


1852 


MR. FISCHETTI: I can ask questions — 

THE COURT: Only if the answer is irrelevant. 

MR. FISCHETTI: He was present in the court¬ 
room when the thing happened. I can ask is Rocco 
Merolla presently charged with a crime, but I want to 
do it through the Court so it comes out clear. 

THE COURT: There you again present opinion 
testimony. This time you want to present the testimony 
of the United States that in their opinion either it 
wasn't worthwhile indicting Angelo or Rocco or some 
jury acquitted them or anything. In any event, it is 
a matter of opinion and an opinion which you would not 
be urging upon me if you did not think it would help. 
Because it is self-evident if the thing had been 
reversed you would not be pressing for its disclosure 
to the jury. 

MR. FISCHETTI: That is true, I admit that. 

But the point is the way the Government's case now 
stands, Angelo and Rocco were participants in the 
matter. As participants, especially with Alphonse 
Merolla, a brother, the jury must now speculate as to 
their fate. They have to speculate why they weren't 
indicted, were they indicted, were they convicted and 
on appeal? I don't think they should be allowed to 
speculate. I am not saying it is helpful on both 
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i 

extremes but we do have the problem where they were 

I 

not called. At least based on the facts not — 

MR. RITCHIE: I would be willing to indulge 
in the fiction that those witnesses are not available 
to either side. 

MR. FISCUETTI: They saw them in the courtroom. 

MR. RITCHIE: They are not available to either 
side because — 

THE COURT: For legal reasons. 

MR. RITCIIIE: I would be willing to engage in 
that fiction. 

THE COURT: As I pointed out, I am not at all 
satisfied that it is fiction. They are readily — 
they can still be indicted by a State Government, and 
in addition to that could be charged with the substan¬ 
tive offense. 

MR. RITCHIE: I used the word fiction only 
because your Honor used it. I will go along with that 
100 percent. 

MR. FISCHETTI: That is not my position. I 
think, the fact of the acquittal should come before the 
jury and from the Court rather than from testimony. 

THE COURT: Nobody has located anything on it. 

MR. FISCHETTI: I couldn't find anything. I 
looked last week and I must admit rather hurriedly. 
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The only case I have been involved in is where the 
witness testified as to the guilt of another party and 
they were acquitted and the Government used the same 
witness to try to prove another crime very similar 
in character. That was not allowed to go to the jury. 
This is a far different situation. 

MR. RITCHIE: I was down in the library and 
started to look at Section 12 in McCormick's, the 
relativity of the opinion rule — opinions on the 
ultimate issue. A quick survey of that doesn't reveal 
any case directly on point but it does give us an 
analytical mod-il. That is the analysis, is the ques¬ 
tion of what is a jury verdict, a jury verdict is 
nothing more than an opinion upon the presentation of 
the evidence for the jury. It is an opinion based on 
hearsay — 

MR. LEONE: What was that? 

MR. RITCHIE: In olden days, one reason that 
type of opinion was not let before the jury is what 
is considered to usurp the function of the jury. In 
this case we have a jury picked by both sides, a jury 
satisfactory to both sides who heard the evidence, not 
just the evidence presented last time. Most of the 
evidence is the same, it is presented in a different 


fashion. There have been a number of other defense 
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4 witnesses. I believe I might have presented one or 

two different witnesses primarily on the interstate 
commerce issue. We are not dealing with the same trial, 
we are dealing with an event occurring nine months 
after the last trial. I don't believe that this jury 
I do believe that this jury would be severely swayed 
by the opinion of the prior jury. I don't believe that 
it should be. In fact, this jury should be the 
ultimate decider of the facts. 

MR. FISCHETTI* I completely agree. I don't 
want opinion to come before the jury• I want the 
Court to inform them of the fact that Angelo and 
Rocco Merolla were acquitted. If your Honor wants to 
give a further instruction then it has nothing to do 

with the case, I agree. 

MR. RITCHIE* Then I want the entire fact to 

come out. 

MR. FISCHETTI* Fine. 

MR. RITCHIES With respect to the others, that 
there was a judgment of conviction — 

MR. FISCHETTI* Show it to me. 

MR. RITCHIEs It was pronounced by the Foreman 
of the jury and that verdict was overturned that 
is as much of an opinion as the acquittal. 

THE COURT* No, because in effect there never 
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was a verdict or »a would not have ended up where we 

did. There seemed to be a verdict but when the Jury 

was told it appeared that there -as no verdict. Becaus,, 

it did not in fact include the assent of at least one 

juror and thereafter it became reasonably apparent 

that apparently they did not include the concurrence 

of two jurors, as I recall. 

MR. RITCHIE: That is with respect to one 

defendant, Alphonse M. Merolla. 

the COURT: no, I think, it was that that juror 

-a, too chicken to speak up at first but -hen he was 
impressed by the courage of the woman speaking up he 

gathered his courage to echo her verdict. 

MR. RITCHIE: I would just note that they were 

both women. 

THE COURT: I'm sorry? 


MR. RITCHIE: Both individu-xs were women. 
the COURT: Whatever they were. They were two 

juros. 

MR. FISCHETTI: And there was no verdict as to 

John DeLiso as the Court may recall. 

TOE COURT: Why was there an acquittal? 

MR. FISCHETTI: There was an agreement. 


the COURT: The other two 

MR. FISCHETTI: As to John DeLiso, they said 
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they were disagreed. 

THE COURT: As to the other defendants who were 
acquitted, they were acquitted on the identification 
testimony. We are speculating when we say that 

HR. LEONE: Yes. 

THE COURT: You see, if you tell the jury those 
two men were acquitted without giving the opportunity 
to the jury to inquire on what grounds they were 
acquitted, it has a suggestion they were acquitted on 
the weakness of the Government’s case as a whole, or 
something like that, rather than the fact that the 
jury probably in the end came to the conclusion that 
the long and short of it was you couldn't tell the 
Merollas apart. 

HR. LEONE: The jury acquitted because they 
did not believe Harold Goberman and there was no one 
else to substantiate Harold Goberman*s testimony as 
to Angelo and Rocco. That, if we are going to specu¬ 
late, is why the jury acquitted. 

THE COURT: We simply don't know. And none of 
us seems to be able to find a case in point. Or even 
exactly where to look for it. I looked under rele¬ 
vancy, it is not there. I looked at criminal law to 
see if it would come up there and I am sure they have 
it under something else. There are major digest 
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topics yet unexhausted. I would think if we are going 
to say anything about it, we would have to say some¬ 
thing like neither John McNamara nor Angelo Merolla nor 
Rocco Merolla is on trial in this case and that the 
fact that they are not on trial and the reason that 
they are not on trial do not afford any ground for 
drawing any inferences with respect to the innocence 
or guilt of those who are on trial. 

MR. LEONE: If you should decide to do that, 
would you also include the instruction that you had 
suggested earlier, that for legal reasons neither 
side was in a position or permitted to call them to 
the stand. 

THE COURT: For reasons of .aw. The testimony 
of these witnesses apparently is not available to 
either side. 

MR. FISCHETTI: I am sorry. Maywe we are at 
cross-purposes but for the record and for nothing else, 
on behalf of John DeLiso, I do not wish that ruling. 

I wish your Honor to tell them that Angelo and Rocco 
were acquitted or I aBk for a ruling that I an not 
allowed to bring that out on my case in chief and with 
that I would rest. I do not wish any other ruling 
indicating why or how they could not be called to the 
stand. I wish the fact of the acquittal of Rocco and 
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Angelo because of the reasons expressed to the Court 
be brought to the attention of the jury. 

MR. RITCHIE: I would oppose it. 

THE COURT: In other words, what — 

MR. FISCHETTI: I ask your Honor to tell the 

jury — 

THE COURT: I will not without being presented 
with authority tell this jury that they were acquitted. 
Because it is to present to the jury an irrelevant 
opinion. 

MR. FISCHETTI: I ask your Honor if I be alloweq 
to elicit that fact — 

THE COURT: For exactly the same reason, I would 
sustain Mr. Ritchie's objection to any effort to prove 
the fact that in the opinion of another jury, at a 
trial here in January, the Government had failed to 
prove beyond a reasonable doubt that Rocco sad Angelo 
Hero11a guiltily participated in the conspiracy alleged 
in the indictment. 

MR. FISCHETTI: With that, I respectfully 
except, and the defendant John DeLiso rests. 

MS. SELTZER: The defendant Alphonse M. Merolla 
rests with the same exception. 

MR. LEONE: May we be allowed to, before your 




25 


Honor decides exactly what words to use, after the 
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1 

9 recess, to suggest language to your Honor? 


2 

THE COURT: Yes. 


3 

MR. FISCHETTI: I would like an opportunity 


4 

to discuss it because at the present time it might not 


5 

be a unanimous opinion. I would ask your Honor during 


6 

the presentation to give a — 


7 

THE COURT: What I was thinking of was some¬ 


8 

thing like this, tell the jury that the testimony of 


9 

Timothy Shea, Sandra Di Nunzio, George Koch, and others 


10 

with relation to the existence and search for the 


11 

exact cancellation is evidence relevant only as against 


12 

the defendant Thomas McNamara. 


13 

MR. MEISELMAN: Doesn't that put us in a positic 

n 

14 

where that accentuates the Government's position with 


15 

respect to Thomas McNamara indirectly? 


16 

THE COURT: Inevitably. That is the reason 


17 

why the other defendants ask for it. It is his baby. 


18 

Is that right? 


19 

MR. MEISELMAN: I am not saying it is. 


20 

MR. LEONE: I can put it differently. As a 


21 

matter of law those are not binding — 


22 

THE COURT: Binding isn't useful language. Thai 

e 

23 

is nothing binding us except for things like the 


24 

sunrises, sunsets, seasons, life, death. 



25 


MR. LEONE: Marriage. 
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THE COURT: In certain circumstances, taxes. 

HR. RITCHIE: The Government wouldrft oppose thatj 
language or similar language to it. 

MR. FISCHETTI: The final thing — 

MR. MEISELMAN: Do we have a premise to that? 

In the event the jury would consider such evidence 
being of any import it would not be with respect to th^ 
other defendants. But merely to bring it out that way 
I think accentuates it. If it is important the eviden<j 
MR. RITCHIE: I don't believe that the Court 
should be indulging — I don't think the Court thinks 
it either — giving a certain amount of weight and 
not to a particular testimony. If the testimony is 
relevant and admissible against a particular defendant, 
that shouldn't be explained. How important it is, thatj 

is for the jury to decide. 

MR. GILLEN: Or for Mr. Ritchie's summation. 

We don't want from the Court — well, what Mr. Meiselm^n 
suggests, if they consider such evidence they should 
only consider it against Mr. McNamara and he can do 
what he wants to in summation. 

THE COURT: I could say something like this, 
that the testimony of Timothy Shea, Sandra Di Nunzio, 
George Koch and others with relation to the existent 
filing and search for the contract cancellation, if 


I 


* 
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you come to consider and evaluate it in your delibera¬ 
tions , was received and would be relevant only as 
against the defendant Thomas McNamara. 

MR. GILLEN: That is fair enough. 

MR. RITCHIE: I have no opposition to that lan¬ 
guage, your Honor. 

MR. LEONE: Your Honor, there was one other 
matter I had brought to the Court's attention concerning 
the fact that Alphonse Merolla was not a defendant at 
this trial in January of 1974 and that he was not 
seated at the defense counsel table. I think if 
Mr. Ritchie will stipulate to that — 

THE COURT: I thought we had already done that. 

MR. LEONE: Outside the presence of the jury. 

MR. RITCHIE: I thought it came to the attention 

of the jury already. 

THE COURT: I thought it had. 

MR. LEONE: Judge, is there a stipulation? It 
was done on the Wade hearing but never before the jury. 

THE COURT: I knew we agreed some such thing 
would be said. 

THE CLERK: The only way the jury knows about it 
is through the cross-examination of Allen Goberman. 

THE COURT: Oh. 

MR. RITCHIE: I will stipulate to it. 
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MR. LEONEX Pine. I don’t like to draw atten¬ 
tion to it but — 

THE COURT: The parties have stipulated and 
you may take it as the fact that — 

HR. LEONE: Fine. 

(Continued on next page.) 
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THE COURT: Now suppose 1 were to say this: 

The parties have stipulated the fact that the 
defendant Alphonse Merolla was not included in the 
indictment of the first trial and he was not seated 
at counsel table during the first trial nor present in 
the C jrtroom during that trial. 

MR. GILLEN: That is correct. 

MR. LEONE: All right. 

MR. RITCHIE: I have no opposition to that, 
your Honor. 

THE COURT: All right. 

Now on the charge generally, I am going to 
make some small changes in it and give it to you as soor 
as possible, but many of them I would like -o tell 
you about immediately. 

If you have your copies of the charge handy, at 
page 5, the third or fourth line from the bottom, it 
said: 

•The first paragraph is directed to alleging 
matter which shows the nature" etcetera, and I am 
going to say: 

•... is directed to show the nature of the inter 
state commerce claimed to have been involved in the 

case.* 

Now, on page 6, in the last paragraph following 
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the words, "read paragraph 4," and there are four 
defendants here — I think I am right. 

MR. LUONE: Yes, sir. 

MR. GILLEN: Yes, sir. 

THE COURT: Now, on page 6B, and I don't think 
we have any conspirators not either named as defend¬ 
ants or on trial here, have we? 

MR. FISCHETTX: We do not,,sir. 

THE COURT: But you see that is where Angelo 
and Rocco cone back to haunt us, and we have to look 
at it fresh, that is the question of whether the names 
stay out, come back in, or what. But at the top line -■ 
and anyway, I don't think there were any conspirators 
to the grand jury -unknown because the one — 

MR. RITCHIE: Yes, your Honor. 

WE COURT: — was Mr. Alphonse Merolla and his 
name is now known. 

MR. RITCHIE: It wasn't known stthe time of the 
first indictment. 

THE COURT: No, but now that name we have, so 
the only missing names now are Rocco and Angelo. 

In theory this jury could conclude that the 
Government has proved a conspiracy between any one of 
these defendants and either Angelo or Rocco beyond a 
reasonable doubt and that would suffice as long as the 

I • 
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jury were convinced that it were the same conspiracy, 
that is it could be with everybody else missing from it, 
but which is highly doubtful, but in theory they could.- 

MR. FISCHETTI: May I say, sir, that unless I 
misunderstand the Court I don’t agree with that state¬ 
ment. I thought that we had this prior occasion in 
which we argued, I thought successfully, that due to 
the fact that both Angelo and Rocco were both acquitted, 

the Government could not now charge them as co-conspira|tori 

* 

THE COURT: Cannot charge them, no. 

MR. FISCHETTI: Nor any acts on behalf of Rocco 
or Angelo might partake in be admissible. 

THE COURT: I don't know if that is the law be¬ 


cause that is what we are deciding to do as a matter of 
operating procedures. 

MR. RITCHIE: Your Honor, I do believe that it 
would be an improper instruction by the Court if the 
Court left the jury with the impression that if you 
believe that any one of these four defendants co-acted, 
conspired with Angelo Marolls or Rocco Merolla — 

THE COURT: Or both. 

MR. RITCHIE: Or both, I think that would be an 
improper instruction. 

THE COURT: I don't, but if you don't press for 
it, that is that. 
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MR. RITCHIE: Ym, your Honor. 

What I would like la an instruction — 

THE COURT: They could not b« indicted, no 
question about that — 

MR. RITCHIE: That is right. 

THE COURT: — but let me ask you this: 

Suppose you have a two-van conspiracy indict¬ 
ment, a two-man conspiracy and the jury found one 
guilty, disagreeing at the end of the case. No retrial. 

Something other than conspiracy? No, because 
the crime was never carried to completion. 

In other words, you can have a failure of proof 
as to one. 

The use of the word "acquittal," produces a very 
false impression that the principle is he cannot be 
retried. The principle is not that res adjudicate he 
is innocent. 

How do we prove that? 

Well, in United States of America against 
Mitchell, among other things. Even though Mr. Mitchell 
was acquitted of evasion of tax, he could be charged 
with fraud on exactly the same tax in a civil pro¬ 
ceeding, even though that would require clear and con¬ 
vincing evidence, because all t.iat has happened here 
i* that the Government has failed to sustain as 
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against that defendant the enormously heavy burden of 
proving it beyond a reasonable doubt. That is not a 
finding of innocence, it is a finding that the Govern¬ 
ment's proof8 have failed, and that is all. They 
might not fail on retrial, which cannot include that 
defendant because an absent witness is now available, 
someone who was sick who had fled out from under a 
subpoena, but successfully done and after the case was 
open to the jury — in other words, for a thousand 
reasons you can explain an acquittal. 

The one thing it is not is an affirmative find¬ 
ing of non-participation or of innocence. It is simply 
the Government has missed its target and is not allowec 
a second shot, that is all. 

Isn't that right? 

MR. GILLEN: I wonder, if your Honor pleases, 
because the Government can tar anyone for the rest of 
their life and no one can ever get a clean reputation 
back. 

I agree with the legal principle, I believe that 
it is — 

THE COURT: You amaze me. 

Did you read what Mr. Jaworaki is reported to 
have said yesterday about the world's most conspicuous 
innocent? 


I 
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MR. GILLEN: i didn't, your Honor. 

THE COURT: Well, all right. 

MR. GILLEN: It juet seems to be a middle groun< 
for philosphy, it just doesn't lay right. 


THE COURT: Oh, yes, it does, and the cases — 
and I don't say they are legion, although that was in 
yesterday's gospel in my church, so it is fresh in ray 
mind — they were legion, they are all devils. 

There are a number of cases which emphasize the 
P°^- nt that no affirmative inference flows from the fact, 
that a jury has returned a verdict of not guilty, no 
affirmative inference flows from it, but a monumental 
legal right rests on it, a constitutional right not to 
be tried again. But that is the end of the whole a tor)’, 
not to be tried again on the criminal charge, but no¬ 
thing else flows from it. 


MR. PISCHETTIr I have never seen a case, sir, 
where a person charged for conspiracy and who had been 
acquitted and who in fact moved to have his name 
stricken from that indictment, but I think that the 
question is an interesting one and in ray opinion I 
think it would be granted because I think the Govern- 
ment would have to come up with some proof of this 
person's participation before other defendants could 
be bound by his acts. 


I 
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THE COURTj No, you see, you are thinking of a 
different thing I think and that is: 

What do you do where one person is charged as 
an aider and abettor and there is no proof that the 
principal committed the crime. 

Now, you can try an aider and abettor alone, anc 
it has been done in bank embezslement cases ~ and we 
had one moat recently in this Courtroom, in the Giordaz 
case when neither of the bank officers was on trial, oi 
had pleaded guilty, the other had been acquitted, but 
the Giordanos were convicted of aiding and abetting, 
and in principle you had to prove as against the 
Giordanos the principal offense and the principal founl 
guilty beyond a reasonable doubt, and that they had 
aided and abetted it. There was no other way of con-* 
victing them because the offense was a bank officer's 
felony and the only way a depositor could become in¬ 
volved with it was as an aider and abettor. 

So here, if the only other conspirator is some¬ 
one who either is not before the Court or has been 
acquitted, the proof must nevertheless establish the 
conspiracy beyond a reasonable doubt, and so here the 
conspiracy could be one of which the only other possib 
conspirator was one who really scored a trial victory 
over the Government. 
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1 

MR. FISCHETTI: It juat aounda bad to me. 


2 

THE COURT: It aounda bad for defendants, yaa. 


3 

but lifa ia rough. 


4 

MR. RITCHIE: Khan I originally aaid that tha 


5 

Government did think that would ba a bad charga, I waa 


6 

thinking in tha lina of caaas whara thara ia a joint 


7 

trial and thara ia no othar poaaibla conapirator, but 


8 

I think in a oasa whara thara was a prior trial ww ara 


9 

daaling with an indicia quaation but not with a 


10 

conatitutional quaation. 


11 

THE COURT* What? 


12 

MR. RITCHIE: I don't baliava whara thara ia 


13 

an acquittal in a prior trial, I don't baliava — 


14 

THE COURT: All right, all right, now lat ua 


15 

turn to paga 6-B, top of tha paga. 


16 

"... partioipatad in tha fornation and carrying 


17 

out of tha conapiraoy, as long as it doas satisfy you 


18 

bayond a reasonable doubt that two or more of tha 


19 

defendants” — and I suggest wa say "on trial," or. 


20 

"any one of tha defendants on trial and another parson 


21 

charged aa a co-conspirator did form substantially tha 


22 

conspiracy described in tha indictment and put it into 


23 

execution.” 


24 

As I understand it now, once wa gat over tha 



25 


Angelo and Rocco point, and if Mr. Ritchia remains of 





2012a 


1870 * 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


the soma view, wall, wa can otherwise solve the point, 
it would seen to me that that is what we have to say, 
and the only other parson in thia case, then, would 
be 'John" I think. 

MR. FISCHETTIt Yes. 

(Continued on next page.) 
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THE COURT: I don't like to name him, we could. 

MR. RITCHIE: I think your Honor is correct, 
th« verdict of a prior trial would have no affect on 
the possibility of the conspiracy of Angelo and Rocco 
Merolla, so I withdraw my original statement that the 
charge that they could have conspired with Angelo or 
Rocco was improper, I think it could be proper and 
that the jury could find that one individual conspired 
with either Angelo or Rocco or both, and that would 
be a sufficient basis to convict that individual. 

MR. FISCHETTI: I agree, I join in that motion 
and I ask your Honor now that Angelo and Rocco, and 
you tell this to the jury, that they were acquitted. 

THE COURT: No, no. 

MR. FISCHETTI: All right. 

THE COURT: You see, I told you why I thought 
this was a very difficult point. 

MR. FISCHETTI: I don't think it is difficult, 

I think it is a statement of fact. 

MR. MEI8ELMAN i Excuse me, Mr. Fischetti. 

Your Honor, may Mr. McNamara be excused. 

THE COURT: If it is agreeable to your Mr. 
McNamara, that we continue on our discussion in your 
absence. 

THE DEFENDANT THOMAS MC NAMARA: Yes, yes. 
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MR. PISCHETTIj Your Honor, getting into legal 
niceties — 

MR. MEISELMAN: I'm sorry, your Honor. 

THE COURT: What is that. 

MR. FISCHETTI: I was going to say, Judge, that 
it just may be — well, it is before lunch and for¬ 
getting the fact that Mr. Ritchie would like to have 
an instruction that Angelo and Rocco Merolla could be 
co-conspirators in this case, and adding to it that 
both of them could not be charged for this crime, and 
that keeping this fact from the jury, well, that is 
not even fair — 

THE COURT: As far as I am concerned, I don't 
believe in keeping things from a jury, any probative 
matter from a jury, but since we do know that have 
run into an opinion thing on this and if there were a 
verdict of guilty that we would have a concern to the 
defendants to keep it out, I don't see how it can help 
on the point. First, to put it in is to suggest a 
witness in the Government's case and a justification 
for drawing an inference of weakness in the Govern¬ 
ment's case that cannot be supported. 

I don't see how you can, short of explaining to 
the jury that another jury doesn't mean a blessed 
thing, that the verdict of another jury doesn't mean a 
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blessed thing, ail it means is that we don't know 
whether the Government missed by an ounce or by a ton, 
that they were not satisfied beyond a reasonable doubt 
as to the guilt of these men, and that is all, and than 
the evidence was not the same. 

MR. FISCHETTI: Is your Honor going to charge 
the jury that they are named as co-conspirators? 

THE COURT: That is the question for the house. 

Now we have one form of indictment there which 
has not yet been recopied but which leaves out the 
alibis and puts in the "M," and is otherwise what we 
had looked at earlier, it includes John's name but 
does not include the names of Alphonse — of Angelo 
and Rocco, which is what we had started out with, and 
which I agree is the best way to read the indictment 
in the first instance, that was before we knew how 
the evidence would shape up, and now we know how the 
evidence does shape up — 

MR. FISCHETTI: is your Honor saying that the 
Government has shown in the presentation of their 
case that Angelo and Rocco by a fair preponderance of 
the evidence have been shown — 

THE COURT: No, what I've said is that we have 
that wide open and what are we going to do about it. 

MR. FISCHETTI: My point is, sir, that I thought 
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that at the beginning of this trial I aaked for the 
names of all co-conapiratora and your Honor aaid it 1 a 
by agreement but irrelevant and it can by motion be 
stricken, that is those names, as being due to the 
fact that they are not co-conspiratora and now Mr. 
Rltchia is alleging that they are co-conspirators. 

I believe he would have to prove that at least by a 
fair preponderance of the evidence during the course oif 
the trial., 

Now I just don't think the Court can add names 
of co-conspirators wit*.out the Government proving their 
participation, as I understand the standard in this 
Circuit, by a fair preponderance of the evidence, and 
I don't believe he has done that. 

MR. RITCHIE: The Government isn't adding any 
names, those were the names that the grand jury charged. 

THE COURT: I have no recollection ofwhat you 
said as to that. 

MR. FISCHETTI: Your Honor, is the proposal 
before the Court to add their names in your Honor’s 
charge? 

THE COURT: No, I don't see that, I don't think 
I have said anything about their names, because, you 
see, that would refer to John. The language at 6-B 
doesn't refer to any names quar names. 
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MR. FISCHETTI: Does it say "person" or "person^ 
I don't recall. 


THE COURT: "And another person charged as a 


co-conspirator.* 

It could be anyone of one or three. 

MR. LEONE: Can't we stay with the people on 

trial. 

THE COURT: What is that. 

MR. LEONE: Can't we stay with the people on 

trial. 

THE COURT: Because the John problem is in the 
evidence again. 


MR. LEONE: It wouldn't be clear that we are 
talking about John, Angelo and Rocco. 

THE COURT: We haven't got Angelo and Rocco's 
name in the indictment. 

MR. LEONE: They are in the testimony. 

THE COURT: They are in the testimony, but, you 
see, the language indicates there is another person 
charged as a co-conspirator. 

You see, they are not at the moment in the draft 
form of indictment. 


MR. FISCHETTI: It would solve the problem to 
name them or John McNamara who has been severed or — 
I don't know — 
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NR. MEISELMAN: That puts him right in the 
middle of the limelight, he is not on trial, he has 
been severed. 

MR. LEONE: It doesn't hurt you. 

MR. FISCHETTI: He is not here, they can't find 

him. 

MR. MEISELMAN: He may not be here but — 

THE COURT: Where do we come out. 

MR. RITCHIE: Your Honor, I don't know how 
defense counsel feel about it, I think there could be 
a solution that could protect everybody's rights, and 
that would be for the indictment to be phrased for the 
purposes of this charge in the following manner: 

That the four defendants on trial, their names, 
combined and conspired, etcetera with one another and 
with others to the grand jury unknown. 

MR. LEONE: Not if the Court means John 
McNamara, I would suggest they put in John McNamara. 

THE COURT: Well, you see he is there now. 

MR. FISCHETTI: Is he in the indictment? 

Yes, he is in there, in the indictment. 

All right, say John McNamara. 

What difference does it make. 


25 


THE CLERK: It says John. 

MR. FISCHETTI: It does not say Angelo or Rocco 
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THE COURT: On page 7, the second and third lin( 
from the bottom, "General Motors articles" instead of 
Buick car b, from outside of the state of New York to 
Nesconset Highway site. 


MR. ME IS ELMAN: I would be very candid, you have 
suddenly taken away all of my wind, I was going to 
raise that point by changing that. 

THE COURT: Then oil shipments and building 


materials from points outside New York to the Nesconset 
Highway building site and the installing of those 
materials in the building. 

MR. MEISELMAN: Are you saying, Installing it 
in the building? 

THE COURT: Yes, because without that the 
affectation would be all over and could — 

MR. MEISELMAN: That isn't I believe a part of 
the indictment. 

THE COURT: What isn't. 

MR. MEISELMAN: The installation at the building r 
the indictment merely refers to the transportation and 
movement of them. 


THE COURT: Yea. 

MR. MEISELMAN: In effect, then, we are broaden¬ 
ing the indictment. 

n THE COURT: Well, I guess that is one argument. 
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Could I have that indictment that is in your 

hand. 

MR. LEONE: I have the older one. 

THE COURT: The older one will do for this 


purpose. 

You see, what the argument is that the interstate 
movement of the interstate materials was all over before 
the 5th and the 28th of June and that all that remained 
was to incorporate them into the building at that date. 

(Continued on next page.) 
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MR. FISCHETTI: I still believe that the iW 
defendants would have engaged in preventing inter¬ 
state commerce — 

THE COURT: Why? 

MR. RITCHIE: Because the goods remained to be 
installed. 

THE COURT: You see, his argument is that the 
purpose of the interstate shipment was to get these 
materials incorporated in the building and not to 
just land them in the supplier's warehouse or at 

the job site, and that in consequence, until they 

\ 

had been incorporated in the building, the relevant 
interstate shipments had not been significantly 
consummated, or something to that effect. 

MR. GILLEN: It is our argument basically 
that the goods came to rest, it is like in a 
classical hijack case which comes after there have 
been delivered the ocean bills of lading and it is 
all loaded and it stays on that pier for months 
and months, and there you get into the question 
whose agent picked it up and did it come to a rest. 

THE COURT: No, the charge that has been 
repeatedly proved in 659 cases, as I recall them, 
and perhaps you requested it a few times -- 

MR. GILLEN: I had. 
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THE COURT: (Cont'g) — is that until that 
movement In interstate commerce — well, that it 
does not come to attendance until they have been 
delivered to the consignee. 

MR. GILLEN: Correct, and here they were 
delivered. 

THE COURT: And that is so even though they 
may have been on the pier for weeks because, you 
see, sometimes they are on the pier for weeks 
because they don't clear through Customs and have 
not yet been removed to a bonded warehouse or 
anything, so they can stay there for days and days 
and days until somebody gets up the Customs money. 

MR. GILLEN: True, your Honor, but it is still 
a question of delivery and actual movement in commerce 
I know of no case where it has ever gone so 
far as to say that the goods are still in commerce 
because they haven't been worn or the shoes haven't 
been worn by anybody. 

It is to the consignee, and the consignee in 
this instance accepted delivery before the acts 
complained of, according to the evidence — 

THE COURT: I don't think we had any material 
here actually consigned to — 

MR. meiselman: That was not delivered. 









2023a 


1881 


THE COURT* (Cont'g) — well, to McNamara 
Re: New Cara, Inc., because he certainly could 
take the position that it was never delivered to 
him until it was installed, and I don't know whether 
it was included in the requisitions, say the May 
requisition, and paid for. 

You see, some of It was shipped I think after 
the May requisition, wasn't it? 

I am not sure, what was the date of the May 
requisition? 

MR. MEISELMAN: I believe it was — I don't 
want to be quoted, I believe it was May 15th. 

Your Honor, the indictment itself says — 

THE COURT: it says "shipment" and interstate 
commerce building material. 

MR. MEISEUiANi Ta the site, that is what it 
charges. 

THE COURT* That is right. 

MR. RITCHIE* Your Honor, the charge is that 
he was engaged in the construction of a building 
for the purpose of which he had moved and caused 
to be moved in interstate commerce — 

the COURT* Yes, yes. 

MR. RITCHIE* There is no variance between 
the pleading and the proof because what the Government 
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has proved is that ha was angagad in the construction, 
and ha was still engaged on June 28th, and for the 
purpose of the construction he moved or caused to 
be moved articles. 

Mow, your Honor, X had previously cited the 
law to this Court in this case, and the Court has 
previously accepted that law that as long as the 
good. «r. not In.t.ll.d, and thia la vlth impact to — 

THE COURT: Not what? 

MR. RITCHIE: — installed, and this is with 
respect of not yet being installed and incorporated 
and becoming affixed. 

THE COURT: I don't think we have a case that 
is closely in point. 

MR, RITCHIE: I believe we do, your Honor. 

THE COURT: I don't. 

MR. RITCHIE: Well, I'm sorry, then. 

I don't know offhand — 

THE COURT: What is it? 

MR. RITCHIE: I don't know offhand. We had 
previously gone through this whole affair and I vasn t 
prepared to relitigate this whole question now, but 
I am sorry and I would say that the Government's 
charge is that he was engaged in construction for 
the purpose of which he had caused to be moved certain 
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articles, and the evidence in this case establishes 
that not all the goods were installed by July — by 
June 28th, as a natter of fact, goods were, you 
know, installed until somewhere in the middle of 
July, the light posts, the overhead doors were 
finally installed completely by July 7th. 

MR. MEISELMAN: The evidence discloses, your 
Honor, from Mr. Ritchie's own witness, that one of 
the reasons it wasn't installed was because he took 
his men off the job because of the posting, Merkel 
Electric did it for that very fact, and he called 
his men off. So there was no work being done after 
June 20th, but not because of any possible inter¬ 
ference but by reason of the posting by the town. 

MR. RITCHIE: Harry Goberman was done, he 
was done and the posting was by the town — 

MR. MEISELMAN: Certainly between June 20th 
and the 28th, the witness Taibbi said *-hat there 
was no work being done, and he was there and observed 
it. 

MR. LEONE: He was parked across the street 
and observed no work being done. 

THE COURT: No question about it. 

MR. GILLEN: What we are talking about is 
with reference to cossserce, and that is a question 







) 



2026a 1884 

of fact for tha jury. Nr. Ritchie can argue to the 
jury that it interfered with interatate commerce 
in that it wasn't delivered. I think we should be 
able to all argue that in truth and in fact all 
goods were delivered, all it is is a question of 
the Court charging, and the problem came about 
because of a stretching of the statute. In this 
particular case — and we said it onoe before — 
we are not once but twice or three times removed 
frost the statute. 

THE COURTt Only none of us had a case in 

point. 

NR. GILLENt Your Honor, every time a court 
says that, Do you have a case in point, and it is 
in a rather strange and unusual situation, the 
lawyer's answer is, No, and that is for one good 
reason, and that is that a case like this is never 
brought to this court; this is a state assault 
charge, if it be anything. 

THE COURT: This is a what? 

NR. GILLEN: A state assault charge, where 
it belongs, in the state court, if it belongs anywhere. 
It does not belong in a federal court, and that is 
what we have been arguing since the inception. 

The problems are caused not by the defense but 
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by the government 1 a use of this particular statute 
under this set of facts and when the goods have all 
been delivered and when we have actual delivery 
to the site, and we had the main witness swearing 
that the goods were all delivered to the site* 
and now the Government is saying* Nell* they weren't 
installed. If the door were installed* then scem- 
body would say: They didn't turn the knob of the 
door* or* They didn't walk in; they would say either 
they didn't turn the knob of the door or they didn't 
walk in. 

MR. RITCHIE: The light posts weren't installed 

either* quite a number of things were not installed. 

1 

THE COURT: I know* we can name a number of 
things but we are confined to the evidence. 

MR. GILLEN: The point being that our argument 
is that installation has nothing to do with it* it 

is the flow of goods in interstate commerce which 

* 

the statute alms at. 

MR. LEONE: Period. 

MR. RITCHIE: It aims at the extortion of an 
individual engaged in c o n— erce who — 

THE COURT: No, no* it doesn't say that at all. 
NR. LEONE: I might be engaged in coamarce* 


I slight be extorting nothing* that has nothing to do 
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with it. 

THE COURT: No, the offense is: 

"Whoever In any way or degree obstructs, 
delays or affects commerce or the movement of any 
article in commerce by extortion or conspires to 
so do shall be fined or imprisoned or both." 

MR. RITCHIE: As the statute reads, it need 
not affect the movement of articles or commodities 
in commerce. 

THE COURT! Look, it says: 

•Whoever in any way or degree obstructs, 
delays or affects commerce or the movement of any 
article in commerce by extortion or conspires to 
so do shall be fined or imprisoned or both." 

MR. RITCHIE: Yes, your Honor, and it is 
not limited to affecting the movement of articles 
and commodities in commerce. 

THE COURT: But it says — 

MR. RITCHIE: It says if it affects commerce 
or the movement of articles in commerce, it isn't 
limited strictly to movement of articles. 

THE COURT: No, it does not. Oh, I see what 

you mean, you say whoever in any way or degree 

■% 

obstructs, delays or affects the movement of any 
article in cosmieroe? 


! 
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MR. RITCHIE: Yes, your Honor. 

THE COURT: All right. 

Now how is the commerce affected because I 
think in this case — 

MR. RITCHIE: The man was as yet engaged in 

« 

conMrce* 

THE COURT: What? 

MR. RITCHIE: The man had gone — 

THE COURT: Oh, no, because they say he had 

been — 

MR. RITCHIE: I would submit because the 
goods had yet to be installed and because he was 
building and that building was to be in commerce, 
he was as yet in commerce and he was in commerce 
as of that date. 

MR. MEISEXMAN: There is no proof to that 

effect. 

MR. RITCHIE: The proof that has been submitted 
is the testimony of Mr. George Little and the testi¬ 
mony on transportation, Mr. Anderson, and the testi¬ 
mony of Mr. Brady from the Overhead Door Company 
and the testimony of Mr. Goberman with respect — 

THE COURT: The most powerful evidence is 
what Mr. Gillen brought out when he was examining 
somebody, to the effect that U»e only purpose the 
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action vas taken with relation to Gobeman was to 
expedite the completion of the building. 

MR. GILLEN: It waa Mr. O'Sullivan'a teati- 
mony, your f^onor. 

If that la Mr. Ritchie'a theory, then where 
doea he now claim about the parts and the cara 
moving in interatate commerce, they had nothing 
to do with Mr. Goberman. 

THE COURT: What ia that? 

MR. GILLEN: if that ia Mr.?Ritchie'a theory, 
that Mr. Goberman waa in commerce and that ia hia 
theory of the proeecutlon on the atatute, w e re 
then ia hia argument or whatever he ia going to 
nay concerning the movement of autoarcbile parts 
and the movement of automobilea, what doea that 
have to do with either McNamara Buick Pontiac, and 
not even with McNamara Re: New Cara• 

MR. RITCHIE: The purpoae of the conatruction 
of that building, that ia what it haa to do with, 
the purpoae ofthe conatruction of that building. 

It doean't have anything to do with Mr. Harold 

t 

Goberman or with anybody aa long as it waa for the 
purpoae that the building waa to be uaed for. 

MR. MEISELMAN: You have to ahow an obatruction 


25 


or affectation or delay, there haa been no showing. 
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indeed it has been shown that there had been an 
increase. 

MR. RITCHIE: It was shown to be an affecta¬ 
tion, the affectation need not be the movement of 
automobiles, it can be an affectation of a person 
engaged in cosamarce, that is all that need be shown, 
in any way or degree, as the statute says, and I 
submit that in sosw way and degree rnsniai i n has 
been affected. 

THE COURT: Well, what cossaerce? 

MR. RITCHIE: The cossaerce is the commerce 
that Harry Goberman was engaged in at that time, 
he was engaged in the construction of the building 
which is to be used for the receipt of automobiles 
from interstate commerce and at the time he had 
caused to be moved certain articles and he was in 
the process of installing those articles and they 
did not yet complete installation and that was how 

t 

he was engaged in commerce, and the effect upon 
commerce was in his removal from cossaerce. 

MR. GILLEN: Your Honor, the evidence shows 
it was his own choice, he stopped the installation 
of any goods that were on the premises. 

MR. LEONE: Is it the Govimswnt*s position 
th*t had those articles been Installed that there 
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would be no question that he was not engaged in 
commerce any longer? 

That is what I seem to understand from the 
argument made by Mr. Ritchie. 

MR. RITCHIE: That is a hypothetical argu¬ 
ment, I am not ready to discuss that argument, we 
had certain facts and those are the facts that I 
wish to discuss. 

THE COURT: Very well. 

What shall I charge the jury? 

MR. GILLENi Tour Honor, frets our discussion 
of the charge, I assume that our motion would be 
unsuccessful at the end of the Government's case. 

THE COURT: I as* you, what shall I charge 
the jury? 

MR. GILLEN: I would respectfully request 
to charge that if the jury finds that the goods, 
if they believe the evidence, that the goods were 
actually delivered to the site and the jury may find 
there was no interference with interstate commerce, 
then they may acquit. 

MR. LEONE: On that point — 

MR. RITCHIE: I ask that the same charge be 
given as last time. 

THE COURT: That frames the issue. 
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MR. MEISELMAN: May I respectfully request 
that It might be helpful if the Court were to charge 
that the words "obstruct, delay and affect"are 
generally synonymous and mean prevent, hinder, 
stop or slow down conanerce, and if the jury were to 
determine that the conduct of the defendants, whatever 
they find it may be, did not obstruct, delay or 
affect commerce as defined, then they need go no 
further, they should find a verdict of acquittal 
for the defendants. 

THE COURT :j No, I was thinking about that, 

« 

I thought about that, I mean whether you could say 
that because all the other words are words of 
retardation, then affect would also have to be a 
word of retardation. 

MR. MEISELMAN* Yes, sir. 

THE COURT» And I just don't think so because 
I think, for example, if we go back to the fabled 
labor unionisation origin here, that is the goon 

squad tactics could be employed to destroy a strike 

* 

i 

and resume shipments, then you could — 

MR. MEISELMAN* There I could understand it. 

THE COURT* Or if you have the strike use to 
extort money from somebody Interested in expediting 
soem construction and he pays the money in order to 






2034c 


1892 


get a speedy resumption of commerce under the coer¬ 
cion of a racketeering union leader, that would 
probably be well within the Hobbs Act« 

MR. MEISELMANx That would be a threat to 
obstruct or delay. 

THE COURT: And here for example the argu¬ 
ment is supposed to be that they wanted to get 
Goberman off the job at all costs in order to 
expedite the job, but that in and of itself, that 
would be an aC.'^ctation of commerce, if coomrce 
there is, and what Mr. Ritchie suggests is that 
there are two commerces that yea have to think of, 
conmeroe involved as being much more than the 
usual shipping of parts to a building site, it 
includes the entire movement of these "dedicated" 
parts. These are not just goods that are fungible 
with a million others that can go into stock and 
be sold off the shelves, they are not staples, these 
are in effect the kind of thing that nobody stocks, 
you order them for a particular job and these were 
delivered to a particular job. They come sweeping 
in from out of the state and you have to visualize 
the commerce involved is the commerce which ends in 
an act of construction, erects them on the site as 
they were planned to be erected from the moment 
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whan they left their place of origin, wherever they 
originated, and that the completion of the construc¬ 
tion work is the commerce affected. If you train 
your attention on the commerce in which Mr. Gobenaan 
was involved because he wasn't an eag>loyer of 
building materials, if he was anything he was a 
builder, so that he was in commerce only because 
he got the materials from outside the state with 
a view to incorporating them permanently in the 
building within the state, and that was a unitary 
task. 

The things that were ordered and shipped 
from out of state were dedicated to this building 
from the moment they either came into being or were 
outside of the state or were pulled off the shelves 
outside of the state, whichever they were. 


(Continued on next page.) 
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(Outside of the presence of the $ury.) 

THE CCUHT: The other cosserce involved is the 
delay of the initiation of a comm roe in automotive 
parts perhaps including automotive parts organised into 
complete vehicles at the Hesconset Highway where all 
those automotive parts would be coming in the General 

Motors units outside the state. 

How, that is the coameroe he sees as threatened. 

MR. MKISKLMANi I cannot see it as such. If it 

was so, and — 

TH* COURTi How, put up to you the question we 
had before, are we all a lot better off agreeing 
these facts so that they go to the jury on a charge 
you can jump all over on appeal if one or another de¬ 
fendant is convicted and the Court can evade you by 
saying "He don't know what the jury believes," and/or 
are we better off by giving it to the jury so that the 
can obscure the issue on appeal in case they find a 
verdict against somebody, as we know they are quite 
possibly capable of? Because really, we don't have an 

disagrssmsnts as to what the facts are. 

MR. MEISELMAM* I had suspected when I was 
reading or proposing to your Honor the charge 

THE COURT* He started this case and indeed 
ended the last case on the note that we "would have 
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completely to reexamine that portion of the charge In 
the light of the jury's manifest difficulty with it 
at the last trial. I will not say this again. At 
earlier pretrial conferences in connection with this 
trial I again drew counsel's attention to the matter 
and suggested that we have to help each other to fresh 
charge language, quite possibly, and that it might weJ1 
be advisable to see whether or not the issues should 
not be taken from the jury where there is no genuine 
controversy over the controlling fact and the law 
appears to be that I must tell the jury that if they 
find the facts to be thus and so, then that is as 
a matter of law an affectation of commerce. That 
seems to be the law. 

MR. MEISELMAN: Your Honor, there would be one 
added item. In a case that is already somewhat con¬ 
fused by the evidence concerning interstate coimnerce 
we have the additional factor, that is interstate 
commerce by parties who have not been charged with 
having obstructed or delayed it. That for instance 
Len-Al or t.oberman — 

THE COURTS I hoard about Len-Al. 

MR. GILLEN: We don't want the issue taken from 
the jury, it is a jurisdictional prerequisite based on 
facts in the case and our position has been that from 
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the beginning. 

THE COURT: I hear you. You have no request. 

MR. GILLEN: Yes. The request that the jury be 
told the affectation of the interstate is a juris¬ 
dictional prerequisite for this case to come into the 
Federal Court. If the jury finds there has been no 
inference with interstate commerce, they must acquit. 

THE COURT: If they find what? 

MR.GILLEN: From the facts adduced from the 

standard, the documents in evidence, there has been no 
inference with interstate commerce, they must acouit. 

I know no other way to say it, sir. 

MR. RITCHIE: I think that is already — 

THE COURT: No, emphatically «ot. 

MR. RITCHIE: Hell — I submit this complex 
jurisdictional question is if the evidence is believed 
by the jury up to the Judge to decide whether there is 
an affectation of commerce or not as long as the 
evidence is believed. I think the jury has to realize 
if it doesn't believe the evidence of interstate 
commerce it should acquit. 

THE COURT: The difficulty with the language 
Mr. Gillen suggests, it doesn't tell the jury what 
interstate commerce is or what commerce is or what the 


movements of articles in commerce is. 
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MR. GILLEN> I should say both sidss should 
sun up and give their explanation to the jury about what 
the affectation is and movement of goods are. We do 
not create the situation, we are attorneys faced with 
it and again the statute, I don't believe was designed 
for this type of thing but it is being used here and 
that is where the problem begins. That's why we can't 
find a case. 

THE COURT: You can produce cases that go to 
the extreme of the law. That's why I mentioned the 
Smith case, because the cases as they stand go to the 
point of saying that if you materially subtract from 
the person engaged in commerce, that is an inference — 

MR. MEISELMAN: But in this case it is the 
testimony of the witnesses themselves, the chief 
complaining witnesses. They had no resources to start - 

MR. GILLEN: And then they got $35,000 — 

MR. RITCHIE: The testimony was he had $50. I 
think that is resources enough according to the very 
broad language of the Hobbs Act. 

MR. MEISELMAN: I think we are straining. 

MS. SELTZER: Can I go out to make a phone call? 

THE COURT: Well, we will resume at 2 o'clock 


to the Government's rebuttal witness. 

MR. RITCHIE: I had spoken with Mr. Fischetti 
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X will not prasaat ay rabuttal out. 

MR. GILLEN» is that to all dafandants? 

MR. RITCHIEt Upon ny undarstanding that Ms. 
Saltsar and Mr. Laona and Mr. Pisehattl ara all going 
to rast — 

MR. GILLEN: Thay alraady rastad. 

MR. RITCHIEt Tas, I an not going to prasant any 
rabuttal oasa whatsoavar. 

MR. 7I8CHETTIi Can wa talk about ordar of 
SUBBMtiOn? 

MR. LEONBs LEt's do it at 2 o'clock. 2 o'clock 
your Honor. 

At 2 o'clock will you also haar our notions? 

THE COURTt Hasvans yas. 

(A raoass was takan at this tins until 2 p.m. 
this aftamoon.) 
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October 21, 1974 

3 

2tl5 o'clock P.M. 

4 

(The following occurred in the absence of the 

5 

jury.) 

6 

THE COURT: Are we about where we were? 

7 

MR. LEONE| Yes, sir. 

8 

THE COURTS Well, we have been working on the 

9 

Charge, and while it is downstairs being Multiplied, 

10 

I think I can tell you the general idea. 

11 

If you turn to page 7 and 8, which haws the 

12 

essential elements — Do all of you have a copy of it. 

13 

because we nailed two copies of it. 

14 

MR. GILLEN: I have a copy, it is too difficult 

15 

to locate it. 

16 

MR. leone: The papers are piled up. 

17 

THE COURT: Oh, well, it is not Important, it 

18 

is just the Charge. 

19 

What I thought was to leave the first and the 

20 

second, and then go to the third, and let me read it 

21 

to you. Now, don't try to follow it from that page. 

22 

I will tell you that all it does is to defer the evil 

23 

day to later in the Charge by saying this, which does 

24 

two things, and it brings in what Mr. Ritchie emphasis: 

25 

that is, that it is to affect commerce or movement, so 

1 
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it would sayi 

"Third" — And, also, I think tha form hera 
assumes success and not Conspiracy, and maybe that is 
a small note which you might want to think about, and 
suggest anything, perhaps leaving out some words, but 
to continue: 


"Third: That the affect of the uee of the acts 
of the Conspirators directed against Gobervan would in 
sosae degree or manner delay, obstruct or affect in somJ 
way interstate commerce, or the movement of any articlcjs 
in interstate commerce. 

!’ow, that just begs the whole queaiion. 

Then, let us go to the fourth, and the rest of 
it, and then we come to the pages, I think it is 12 and 
13, and we materially change them, there first we talk 
about the automobiles and the other things, as a and b 
as indicated there, but specifically to tell them that J.f 
they find that the material was shipped specifically for 
this job, and had been delivered before, but had not be«n 
completely erected before June 28th, then they might fir 
they may find that there has been an interference with 
commerce, and then explain, as in the next following sen¬ 
tence; in other words, that would flatly treat delayed 
installation as a part of the sweep of commerce, provide! 
the contract was one to erect the building, and the inter- 


d. 
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ference via with the performance of that contract, and 
the parte were ordered outside the State, the materials 
ware ordered outside the State, specifically for that 
building site, and despite the fact that the installa¬ 
tion — well, the shipamnt was completed, but the in¬ 
stallation wasn't completed on the critical days. 

Now, that would squarely put it up to the jury, 
and I think Mr. Ritchie, I think, would be content to 
put on the building aspect part of it. In other words, 
it would change that language that you have before you 
Mr. Ritchie, may I borrow your copy, because 
mine is downstairs at the moment? 

MR. RITCHIEt This is the Charge recorded by 
the stenographer. 


THE COURTs Tou have a Xerox copy in addition 
to that? 

MR. RITCHIEi Tes, your Honor. 

THE COURT: I don't know what I did with it. 

MR. RITCHIBs I am just stating that this doesn' 
correspond with that by page. 

THE COURTS It is a reasonable facsimile. 


It 




MR. RITCHIE: Yes, your Honor. 

THE COURT: What I am saying is. If you find that 
the building materials — some language like, well, 
specifically ordered for the performance of the contract 
from outside the State were shipped to the job site, or 
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for erection in the building, and had been shipped 
before June 28th, but not yet erected, ther you find 
that the Government has established the three essential] 
elements, in other words, that the fact that it had nod 
been erected would be enough, provided it had come fronj 
out-of-Stata, and was dedicated to this contract. 

MR. GILLENi Your Honor, frankly, we would except 
for that portion of the Charge. 

THE COURT: Except, E-x-c-e-p-t? 

I don't see how you could do otherwise. 

MR. MEIEKIMAN : With respect to that Charge, if 
your Honor please, if your Honor were to Charge with 
respect — 

THE COURT: You see, let me make myself perfectly 
clear on that: 

I think if I Charge it any other way, I will be j 
permitting the jury, or would be creating a situation 
in the jury, where without a detailed examination of 
the record, it might be supposed to have found that it 
hadn't had all been shipped, but there isn't any evidence 
that there was unshipped material that was coming from i 
out of State. 

MR. MSX8ELMAN: In fact, it was all there, the 
evidence is that it had all been there. 

THE COURT* Ho, the evidence is that with the 


ii 
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exception of that — I don't know, iqm little thing. 


2 

what was it? 


3 

MR. MTISELMAN: it was a spring on a door. 


4 

THE COURT: A spring? 


5 

MR. MBI8ELMAN: I wasn't rafarring to that, I 


6 

was rafarring to tha mechaniclian. 


7 

THE COURT: Apart frost that, vlia evidence shows 


8 

that thay wara spacifically to hava bean ordarad out of 


9 

8tata for tha Ns scon sat Highway job, and that it had ai: 


10 

arrivad in tha Stata «— 


11 

MR. GILLEN: That is corract. 


12 

THE COURT: Nothing was said about things which 


13 

wara not spacifically covered by evidence of out-of-Sta 

te 

14 

shipment, because I an sura — Wall, I naan, if yov wan 

* 

9 

15 

to do it, you could show that tha cenent had eone from 


16 

someplace else, and soma of that had still to be replace 

Ml, 

17 

and that perhaps sons more bags of cement wara to be 


18 

delivered, at cetera, at cetera, at cetera. 


19 

I think advisedly Mr. Ritchie has not gone into 


20 

that because that is material which really is susceptib! 

.a 

21 

of local storage, and night hava bean in local storage 


22 

for months. 


23 

MR. RITCHIE: I was about to go into that, your 


24 

Honor, I learned that to ny dismay. 


25 

MR. MEISEU4AN: I would want, your Honor, if you: 

» 


/ 
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Honor is goinq to Charge — 

THE COURT: Why don't we wait until we see that 
language? 

What I want you to be clear about ia the theory 
of the Charge v and if need be, even after Summation, we 
can look at the language again, and tamper with it some 
more, but the theory of the Charge is definitely that 
to interfere with the performance of this contract was 
an affectation of commerce, because even though most 
specifically-ordered materials may have been shipped 
after the impact movements charged in the indictment, 
there was much still to be done in erecting those mater¬ 
ials coming from out of State. 

That, as I understand it, Mr. Ritchie is content 
to leave, and I think he has to be, because I think the 
other evidence coerces him to. 

MR. RITCHIE: I believe it does, but may I say — 
THE COURT: Now, that does not mean that I have 
left the automobile parts out of it, but there we are 
embarrassed by the unfortunate — Well, it looks like a 
dropped half-line in paragraph one, which unfortunately 
does say — Well, it does speak of the same of new auto 
mobiles, "... parts of which were to be manufactured, 
and instead of which it were to say, "which were to be 
manufactured in other states.” 
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MR. RITCHIE: That was done to prevent t 
preparation of — 

THE COURT: If they hung a radio on it, then 
somebody might say. That is not the completed automobil|s? 

MR. RITCHIE: Yes. 

THE COURT: I thought all of that stuff was hung 
on the car over in Edgewater, or wherever they do it, 
all the junk that you have to pay extra for. 

MR. GILLEN: I think it is computerised, and all 
done in the factory. 

MR. RITCHIE: I purchased an automobile in '72, 
and spent $238 for what they called factory-installed, 
but actually it was installed in the service facility, 
it was an FM-Stereo radio, and it was in contemplation 
that — 


THE COURT? Oh, how does it work? 

MR. RITCHIE: It works fine, beautifully, and it 
was in contemplation of that that I sought to hedge my 
bets. 

(continued on next page.) 
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MR. MEISELMAN: I would ask that If our Honor 
Charges in that fashion, then as Mr. Gillen said, of 
course, we except to it, but that you would also Chargs 
that they nay consider the effect that the stop-order 


of the town had. 

THE COURT: No, I refuse to. 

MR. RITCHIE: Your Honor, if I might ask, there 
will be no more evidence today, but I don't know what 
your Honor intends us to do, that is, to start Summatio^i 
today, or complete Summations, or what, but if we are 
not going to start Summations today, I would ask, and I 
think defense counsel will join with me, that we send 
the jury home just for their sake and their convenience 

THE COURT: Of course, of course, we will start 


Summations. 

MR. RITCHIE: I don't know what your Honor's 
plans are. 

THE COURT: Start Summations. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: I think we have agreed. 

MR. LEONE: Wo are going to start today? 

THE COURT: Yes, of course. 

FISCHETTI: We have agreed on the order, the 
only thing we would ask, and I don't think this is go¬ 
ing to be a problem, we would request from the Court 
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that, wall, I think wa can fairly say that in tha Sum¬ 
mations Mr. Maisalman will load off, I baliava Ms. Seltser 
is second, and Mr. Leone, I am last, and, of course, 

Mr. Ritchie. 

Wa would request that Mr. Ritchie not be allowed 
to Sum up himself on tha following day. 

THE COURTi No, I can't promise that, because 
it might well run over. 

MR. RITCHIE: Would it be possible, your Honor, 
if wo ware getting close to 4:30 — 

MR. FISCHETTIt I am talking about tomorrow. 

Maybe I didn't make myself clear. 

We think if we got to the last Summation today. 


which would be Mr. Leone, and which surely and certainl 
will be around 4:00 o'clock, that we could mark time — 
THE COURT: 4:00 o'clock what? 

MR. FISCHETTI: That we could then mark time. 

THE COURT: You mean today, today? 

MR. FISCHETTI: If I be allowed to sum up tomorn 
with Mr. Ritchie, rather than starting today, and then 
have Mr. Ritchie all by himself on the following day, — 
MR. RITCHIE: I can see the point. 

I wish I could put a little say-so in today, but 
I guess it is not possible. 

THE COURT: Now, the other thing is that I did 
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torn up only one case, but we haven't really had time 
to do much on it. 

What was the citation (addressing Law Clerk)? 

(continued on next page.) 
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THE COURT* The feet thet e sen hae been 


acquitted of the conspiracy charged at a separata trie] 


can't be used in evidence and that part of the Court’s 


language was unfortunately all compacted in one brief 


paragraph that simply adjudicated the issue hold 


your hats, gentlemen — between the successful defendai 


and the Government and not between the Government and 


the defendant on trial as to whom that issue was 


still unadjudicated. 


Now, the Court used that simply as a ground for 


rejecting evidence of the acquittal. Not, and our 


hurried reading of the case iin't enough to make us 


too clear — it does not appear that the case went to 


the jury on the ground that the conspiracy was between 


the defendant, certain other defendants, and the 


acquitted man. It didn't seem to us that you could say 


that was the situation before the Court. The brief 


paragraph is, and this is from the Fifth Circuit point 


10 page 76 of Burt against the United States and 


Gilleland against the United States, 139 F. 2d, 73, 


on page 73, it's a 1944 case, so you can nm it is 


out of the press, 


THE LAW CLERK: Cert was denied. 


THE COURT: Except as to the Fifth Circuit. 


At a time I think it was a strong circuit. "The Court 


tv 


y 


y 
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rejects evidence that a man named Law had been acquitte 
of the conspiracy. There was no error. Law's inno¬ 
cence was of course adjudicated as between the United 
States and Law but not as between the United States and 
Gilleland who was not a party to Law's trial." 

The only difference I see is that apparently 
Gilleland was not a party to the other case. 

HR. FISCHETTI: The first trial. 

THE COURT: But, I can't think that makes a 
difference on the participation count or the participa¬ 
tion part of the conspiracy count. That's as far as 


we went. 


MR. GILLEN: I only have one request, towards 
page 211-A. 

THE COURT: I will change page 100 around so 
it recites the witnesses present at this case. 

MR. GILLEN: 211-A talks about the credibility 
of witnesses. I would respecttully request to charge 
in this case that if the jury finds from the testimony 
of Harry Gobarman and from the evidence adduced in the 
case that Harry GobermanIs an inherently corrupt, evil 
individual that this in and of itwelf is enough for 
them to disbelieve his testimony. Such testimony from 
an inherently evil person is highly suspect and must 
be looked at with the utmost caution and weight be 
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I didn’t know who ha was talking about. 

MR. FISCHETTI: I have two requests. I also 
did want to argue our motions briefly which we didn t 


get to. 


THE COURT: Yea. 

MR. FISCHETTI: With respect to the charge, I 
would now on this trial ask your Honor for a mere 
presence charge. If your Honor would charge that 
mere presence at the scene of an alleged crime even 
coupled with guilty knowledge is not sufficient to 
convict that individual. I can prepare something for 
the Court. I'd rather do it that way, and submit it 
tomorrow morning. We will be summing up tomorrow. 

THE COURT: Mere presence — 

MS. SELTZER: In other words, knowing spectator 


charge. 

MR. RITCHIE: I think that is appropriate in a 
substantive case but not a conspiracy case. 

THE COURT: Even in a conspiracy case you have 
to do a little more than stand around. 

MR. FISCHETTI: I believe the Second Circuit 
said in words in and substance you must have a stake 
in the venture — 

THE COURT: That is a different thing. That is 
the Learned Hand language. 


I 
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5 On 66-A, let me look at the language I have in 

there, Mr. Leone, and I think somewhere along that 
line is appropriate for — you see, it is a little bit 
unreal because the case turns on Goberman's testimony, 
And his testimony of having been roughed up twice. 

And what is keeping people in the oase is really that 
he laid his tongue at every one of them at sometime 
or other, so that I an not too sure that anyone is 
entitled to that except possibly John DeLiso, who 
might have stepped out of the room on one meeting but 
not on the other. 

MR. FISCHETTI: ne testified, if your Honor 
may recall, that on June 28th he went back and forth 
on it, but the basic part of the testimony was John 
DeLiso did not beat him on the 28th. 

In fact, we have in Agent McMullen's report, 
we have a 302, where he said that. He said John 
DeLiso was one of the men in the room and did beat 
him on June Sth. However, we do have the testimony 
of Allen Goberman which puts him outside the room. 

I am not saying it happened that way, I an saying 
based on the testimony I am entitled to a mere presen 
charge. 

MR. RITCHIE: He testified John DeLiso beat 


him in the course of the first but not second meeting 



A 


/ 
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MR. MEI5ELMAM: I thought we hit it all. 

MR. RITCHIE: I do believe that the evidence 
clearly establishes the purpose of the Merollae in 
being there, if believed by the jury. 

MS. SELTZER: As far as — 

MR. RITCHIE: I think it is really a question 
of fact and a question of summation. 

MR. LEONE: The danger is, with the Merollas 
being there — 

THE COURT: As I say, I will consider such 
language in the light of what you have said and see 
if I could come up with satisfactory language. I've 
used such language in the past. 

MR. riSCHETTI: I would also request your 
Honor charge in words or substance Harold Goberman's 
civil lawsuit against all the defendants in this case 
may be considered by the jury. 

THE COURT: You can argue that but I wouldn't 
charge it. 

MR. FISCHETTI: All right, sir. 

MR. MEISELMAN: So that the record may be clear, 


I would respectfully except to that portion of the 
charge as appears on the new charge your Honor just 
handed U9 on page 12 concerning the shipment of Buick 
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oars and concerning the erection of materials which 
had been shipped to the jobsite. 

THE COORTi I haverft had a chance to read that 
over yet and I don't quite know what it says. 

You mean because it says Buick cars? 

MR. MEISELMAN: Yes. I don't think the shipment 

of cars was encompassed within — 

THE COURT: Distinguishing betweens cars and 
automotive parts? Or are you saying you don't think 
the use to *mich the facility is going to be put is 
material? 

MR. MEISELMANI Both. I think that the use to 
which it was *going to be put was speculative. The 
fact that Buick cars were shipped was outside the 
scope of the indictment. The indictment relates — 

THE COURT: I will change Buick cars after 
A to automotive parts. 

Next? 

MR. MEISELMAN: With respect to that part which 
you state if the material had not been erected by 
June 28th, as a matter of law the jury may find 
the establishment of the owner. 

THE COURT: Yes. That's what you must except 
to if you want to preserve the point. Right. And th 
rest of that language directed through, including the 
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9 Mxt sentence — 1916 

2 

NR. MEI8ELMANt I submit ths word affect - 

3 

wall, wa havo argued it. 

4 

THE COURT: I think one night fairly say wa 

5 

argued, yes. 

6 

MR. LEONE: Your Honor, I would ask your Honor 

7 

at least charge the jury generally as to motive of a 

8 

witness to testify. The general charge — 

9 

TOE OOURTt I do. You kr>w Z do. 

10 

MR. FISCHBTTX: We can't find it. 

11 

MR. LEONE: We can't find it. I thought you dll 

12 

the last tine. 

13 

THE COURT: Did it fall out of the charge? It'i 

14 

usually on page 206, yes. 

15 

MR. PISCKETTX: 1 would ask your Honor in there 

16 

to specifically smntion Harold Goberman and the fact 

17 

he is an interested witness because of the civil suit. 

18 

THE COURT! I believe you can dilate on that 

19 

until the cows cone home. It's not lost on the jury. 

20 

MR. FISCHETTIl All right. 

21 

THE COURT: Magistrate Courts throw summonses 

22 

out regularly if they feel the conviction is likely 

23 

to turn up in a civil suit a little later. 

24 

MR. MEISELMANI We are going to open to the 

25 

jury, may I be excused for a moment? 

| 
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/ Q /(a 

MR. RITCHIE: May I also? 

MR. FISCIJETTI: Can we nake our notions on 
the record? 

THE COURT: Yes. Oo you want to move i« orders 
:ir. DeLiso first. 


(Continued on next page.) 
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2 

FISCHETTIi On behalf of John De Liao, 


3 

aa I understand your Honor reserved the motion onder 


4 

Rule 29 at the close of the Government'a case, Mr. 


5 

De Liao now movea at the concluaion of the entire 


6 

caae and renewa all raotiona and asks for a judgement 


7 

of acquittal. 


8 

I would like to be heard briefly with 


9 

reference to the juriadiction aspect of this case. 


10 

Nct *lth respect to the interstate commerce which 


11 

has been argued but with respect to whether or not 


12 

the Pederal Government has over reached itself in 


13 

bringing this indictment under the Hobbs Act. 


14 

I have no cases to support my argument other 


15 

than United Staten against Archer in which there was 


16 

some language indicating that perhaps there should be 


17 

a line inthat now practically every prosecution could 


18 

be considered Federal. 


19 

The District Court may have the inherent 


20 

power to determine the Grand Jury has indeed indicted 


21 

someone for a technical violation which would become 


22 

a technical violation of the Federal law which should 


23 

have been brought in a State court. 


24 

There the interstate nature, I believe, was 


25 

a telephone call. It was a travel act violation. 



T 
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Here I feel from the argument both by Mr. 
Meisolaan and MR. Gillen with the interstate commerce 
of this indictment, construction of the building, 
that the Federal jursidiction if there is one 
technically has been overreached in the bringing of 
this indictment and therefore the indictment should 
be dismissed. 

THE COURTi Well, I suggest that I reserve 
decision on Mr. De Liso's motion and I will do so on 
the others. 

I am resolved to give the case to the jury 
but I think we have perhaps in this case a respon¬ 
sibility after the jury comes, if they come in against 
one or more of the defendants, to look around the 
case again, before we let it slip away from our hands, 
to see whether we come to the — beyond a reasonable 
doubt standard for submission in the newer sense. 

It is a difficult case. It is difficult 
case partly becasue, because of the obvious attack 
that can be made or Mr. Goberman's credibility, 
compounded perhaps by an uncomfortable feeling about 
whether tie strong view of commerce is wholly 
appropriate. 

And mostly on the question of whether this is 
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not the sort of case in which we are faced — T 
remember the time I first came to the bench here. 
Judge Bartels span* at least two months worrying 
about a big interstate complicated dire act case 
in which you had wholesale shipments of motor 
vehicles and he had one defendant on which he felt 
that technically it was all but impossible to keep 
it from the jury and he reluctantly let it g> to the 

jury and to his surprise the jury came in against than 
man. 

There was a motion for a new trial as to 
him. And also a motion for a direction, renewal of 
a motion for direction. 

I know that Judge Bartels, who is perhaps 
more conscientious than most mortal men, had a 
terrible time with it because if ha granted a new 
trial he felt he had to dismiss it. 

It wasn't a question of a new trial, because 
if it was against the weight of the evidence it is 
only because it should never have gone to the jury 
at all. 

I have the possibility here that we might 
in this difficult case get a pattern of verdicts 
because you are going to get a verdict, you might 
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just on the one count and you might get a pattern 
of verdicts which will be illuminating to all of 
us, in a close case like this. 

I will reserve decision. 

Now, if I had no power to do that I would 
deny the notion. But I have the power to reserve, 
then do. 

And the same would go for Mr. Alphonse 

Merolla. 

MR. GILLENt On behalf of Thomas McNamara, 

I most respectfully join in the motion made by Mr. 
Pischetti with the added adendum that Section 1951 
is unconstitutional in that — 

THE COURTi If extended? 

MR. GILLEN* Yes. 

If the Government's theory is correct 
because that is the very powers reserved to the State 
and only those — the Pederal Government has only 
the most powers expressly delegated to it by the State 
and it would be unconstitutional if that is the 
purport of that statute. 

THE COURT* In other words, it must really 
regulate commerce. 

MR. GILLEN* Yes. This is not the type of 
case that our founding fathers could have possibly 
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meant to be delegated to the Pederal Government. 

THE COURT* They hadn't heard much about this 

type — 

MR. GILLEN* They knew about construction 
and they knew about extortion from the British 
Government* That ia something they knew. 

In addition, I will respectfully move to 
strike the testimony in toto of Harold Goberman on 
two groundsi one is spoliation of evidence, he failed 
to produce his books and records; secondly, his 
complete disregard for the oath. 

In his own sworn testimony, the oath means 
nothing to this man. He has called different 
kinds of oaths for various occasions. 

To him the truth is absolutely meaningless. 

I submit that the man has not displayed — 
although I am not a psychiatrist — psychiatric 
disorders from the witness stand where there's complete 
inability to distinguish truth from fiction. 

I must respectfully submit on that basis his 
whole testimony should be stricken. 

In addition thereto, most respectfully, I 
move that the Court direct a verdict of acquittal 
on the evidence in the whole case, as not being that 
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As T say, as a natter of law and as a matter 
of fact, that the evidence produced by the Government 
falls short of any permissible criteria to submit to 
a jury on a question of fact beyond a reasonable 
doubt as to guilt or innocence of any citisen. 

If the devil was on trial this man wouldn't 
be a competent witness. 

THE COURT* Not on the basis he was turning 
evidence against an old friend. 

MR. GILLEN* Even with the devil — even the 
devil had redeeming values. He hasn't any. Because 
at one time the devil was at the right-hand of God. 

We see no redeeming values with Mr. Goberman. 

MR. RITCHIE* Thee was testimony that he was 
the type of guy that would go up a tree to get a cat. 

MR. GILLEN* When I was with the Government, 

I once said the Government would have called God as 
a witness before he fell. 

The Court stopped me. They thought I was 
going too far. 

THE COURT* I think that might have been 
going a bit far. 

MR. GILLEN* In truth and in fact, Mr. 


Goberman displayed not a single redeeming feature 
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MR. LEONEi For the record, on behalf of my 
client Alphonse Merolla, T move for a directed — 
a judgement of acquittal. 

THE COURT* I assume that each of ycu has 
moved for judgment of acquittal. 

MR. LEONE* Por the record, I have stated 
previously my reasons and I know your Honor has 
thought long and hard on it and I think that because 
the testimony of Harold Goberman is the only testimony 
in this case, in this conspiracy case to commit 
extortion, I think it should be dismissed. 

I need not point out that there are no 
statement made by Alphonse Merolla to anyone. He 
was never seen on the job site by anyone. Even Allen 
Goberman's testimony was merely — merely puts him 
present in a room on June 5th if the Court chooses 
to believe that testimony. 

Mr. Goberman's mere statement at one point 
in the trial that yes, he beat me, period, is the 
only testimony that holds this man in this case. I 
heard your Honor's ruling that you wish to reserve 
decision on it. 


25 


I would urge your Honor possibly not put this 
man through waiting for a jury's verdict in this case 
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THE COURT* T don't Ilka to — 

MR. LEONE* If it is a simpla assault, and 
I don't naan to bo presumptioua, but I have vary 
little belief that the prosecution, and I was a 
prosecutor for five years, I have little belief that 
the government would prosecute this case only against 
this defendant, had he been indicted alone. 

I guarantee — I shouldn't say that — if all 
are acquitted he would not have been tried alone. 

The danger that I an afraid of is that going 
to tie jury they might say either all are guilty or 
none are guilty. 

If you can see your way under Taylor, I know 
your Honor is familiar with that, if you can see your 
way clear to grant the motion I think in the interest 
of justice the case should not go to the jury because 
there is no way a reasonable person, if they are 
directed to scrutinise the evidence in this case, and 
hold that solely against this man, can find there is 
not a reasonable doubt as a matter of law. 

THE COURT* I will reserve decision against 
Alphonse Merolla as well as against Thomas McNamara. 

MS. SELTZER* On behalf of Alphonse M. 

Merolla I move to — pursuant to Rule 29 and adopt 
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1 

that the arguments made my co-counsel. 


1 

THE COURT: Decision reserved with the same 


1 

footnote. 


1 

Can we have them come in and put the 


■ 6 

stipulation on? 


■ 

MR. RITCHIE* Yes. 


1 

THE COURT* Then a statement about the testi¬ 


1 

mony of Timothy Shea, et al, then something about the 


1 

non presence of the other three. 


1 

MR. RITCHIE: Mr. Meiselman asked for a moment 

> • 

1 

MR. METSEIJ4AN* I had asked for two things. 


1 

first I want to go out and then I want to call to your 


1 

Honor's attention that it is 3 O'clock. 


1 

THE COURT* I don't care, we are going ahead. 


1 

please. 


1 

(Recess taken at this time.) 


■ 



1 

(Cont'd on next page.) 
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Meiselman - 

(At 3:15 p.m. the trial resumed without the 
presence of the jury.) 

MR. RITCHIE: Your Honor, I am making a 

motion. 

Your Honor, I move to strike the check for 
$20,000 dated June 28th on the ground that it has 
not been connected to the evidence in this case or 
to the facts in issue in this case. 

MR. GILLEN: If your Honor pleases, if I 
may, on that we have the testimony of James McNamara 
giving the money to John McNamara, who went into 
the room. 

Now, at the beginning of this case it was 
announced that it was the intention of the Govern¬ 
ment to grant immunity to John McNamara and call 
him as a witness. Now, we had every intention in 
the world, and I was waiting for any given day during 
this two-week period of time, but there was not a 
word said about John McNamara until last Friday 
afternoon and that exhibit was put in through Mr. 
Koch, the last government witness. 

Now the Government is complaining that we 
haven 1 1 produced John McNamara when it was announced 
intentionally that they had severed against him and 
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to bring hi* in and we had avary reason in the world 
to believe that the Government was going to do 
precisely what they said they were going to do, 
and that is bring in John McNamara, and they never 
did it, and I submit that that exhibit should not 
be stricken. 

MR. RlTCHIEi The Government announced its 
intention not to call John McNamara — 

MR. GILLENj Yes, on Friday afternoon. 

THE COORTt The evidence in the case is that 
the defendants were able Friday night, at the end 
of the case, they were able to and did not either 
tender or deliver this $25,000 but instead coerced 
Goberman to sign a receipt without getting the money, 
give the receipt without getting the money. 

MR. RITCHIE! What is your Honor's ruling 
on my motion? 

THE COURT! And you asked him whether he saw 
that $25,000 again later and he said yes. 

I don't see what you are kicking about. I 
decline to strike it. 

MR. RITCHIE: Yes, your Honor. 

MR. GILLEN: Thank you, your Honor. 

THE COURT: Mr. Meiselman first? 

MR. LEONE: Yes, your Honor. 
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You were going to read certain stipulations. 

THE COURT: Yes. 

Have the jury brought in. 

(At 3:20 o'clock p.m. the jury took its 
place in the jury box.) 

THE COURT: Members of the juryi The parties 
have stipulated as the fact that the defendant 
Alphonse Merolla, that is Mr. Leone's client, was 
not included in the indictment at the first trial; 
that he was not seated at counsel table during the 
first trial nor present in the courtroom during 
that trial. 

Now you will recall also this testimony, I 
believe, that is the testimony of Timothy Shea, of 
Miss Sandra DiNunzio and certain of the testlJDony 
of Mr. George Koch, and Koch was the man from the 
Marine Midland Bank, and certain of the testimony 
of others with relation to the existence, filing 
and search for the original of the contract cancella¬ 
tion. 

Now, if you come to consider and evaluate 
that evidence in your deliberations, that evidence 
was received and would be relevant only as against 
the defendant Thomas McNamara. 

Now there has been reference in the evidence 
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to Messrs. John McNamara, Angelo Merolls and Rocco 
Merolls, and they are not here on trial. You will 
notice the presence of John McNamara's name in 
the indictment. 

The case of each of these three gentlemen 
is subject to separate disposition and no inference 
for or against either side is to be drawn frora that 

fact. 

Now, Mr. Meiselman. 

Oh, could you step up for just a minute, 
gentlemen, and, Mr. Karr, could you cos* here, 
please. 

(Hie following occurred at sidebar without 

the hearing of the jury.) 

THE COURTi My clerk has said that he is 

not sure that you gentlemen rested in front of the 
jury. 

MR. PISCHETTIi We did not, but we waive that. 

THE COURTi All right, okay. 

MR. MEI8ELMANt It was my understanding, 

and — I am sorry — 

THE COURT: Go ahead, what? 

MR. MEISEU4AN: It was my understanding, and 
perhaps I am wrong, that the stipulation would have 
been that because of legal reasons, neither John 
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McNamara nor Angelo nor Rocco would be available 
to any of the parties. 

THE COURT: No, no, there was no agreement 
on that, that blew up. 

If you want to separately consider that, go 
back and then tell me. 

Perhaps you can do so. 

MR. RITCHIE: Perhaps we can include that in 
the charge. 

THE COURT: I would put it the other way 
around, that there was no evidence on the availability 
of their testimony to anybody in the case and there¬ 
fore no inference can be drawn about who if anyone 
their testimony might have served. 

Now, strictly speaking, there has to be some 
indication in the record that the witness is available 
and there isn't, for all we know they may be in Europe. 

MR. MEISELMAN: Well, would your Honor do so? 

THE COURT: What? 

MR. MEISELMAN: Would your Honor do so? 

THE COURT: If you fellows tell me later. 

All right, gentlemen. 

(The trial then proceeded within the hearing 



of the jury.) 
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Summation by Mr. Meiselman 

MR. KEISEIrtANj May it please the Court, Judge 
Dooling, wy brethren at the bar. Forelady Kitsch, 
ladies and gentlemen of the jury: 

He have reached the stage in this trial where 
it is now sty responsibility for the last time to 
present to you Thomas McNamara's defense and attitude 
in this utter. 

It is late and perhaps my delivery uy not 
be as striking as some of my brethren at the bar 
and I beg your indulgence, but I also ask for your 
attention t 

This will be the only time that I can address 
you and it is a responsibility that I have to address 
you. 

Me each of us have our responsibilities, 
his Honor, the Judge, to regulate the trial; counsel 
to represent and protect the rights of his client, 
and Mr. Ritchie's job is to prosecute. 

But you alone have the awesome burden as 
triers of the facts to determine the fate and the 
future of Thoms McNamara. 

Me have been on trial, Z believe, — well, 
this is the tenth day, and although most of us say 
we remember the facts, is somtlmes difficult in 
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Sunaation by Mr. Meiselman 
a courtroom with no windows, where wt don't know 
what the weather is, to not confuse Tuesday and 
Thursday, and it is my function to call your atten** 
tion to certain salient facts which Z think are wary 
pertinent and relevant in your deliberations. 

If I give you facts which are different from 
your recollection or if anybody else gives you 
facts different from your recollection, then it 
is your memory which will serve and his Honor will 
instruct you. 

Z cannot now in the space of the tima allotted 
to me reread the entire record to you, but I can 
try in the space of time to read certain portions 
which I think highlight the testimony here. 

Appearing in this courtroom here pursuant 
to an accusation is Thomas McNamara, the United 
States Government against Thomas McNamara, and it 
can be inferred that two hundred million Americans 
in rough have risen simultaneously and point to 
TKomas McNamara and saidi 

"You are guilty of what we say." 

In practically and in reality, that is not 
so, it is merely an accusation made by a Grand Jury 
outside the presence of the defendant and where he 




I 




■■ / 
/> 


V 



2078a 

Summation by Mr. Meiselman 
had no opportunity of defense or cross-examination. 
Indeed, and please forgive ne, indeed, if I may 
say so, Mr. McNamara is a victim rather than a 
defendant. 

The complaining witness, the chief witness 
in this case, the way the entire case arose, around 
which everything revolves, the cornerstone, the 
keystone, the archway is Harold Gobeman, if we 
wish to call him by that name. 

I don't want to go through all of this back¬ 
ground because I think that most cf you already 
have heard it yourselves, but merely to recollect 
it to you: he is a twice-convicted felon, he has 
been convicted of grand larceny and he has been 
convicted of hijacking in which he planned by false 
alarms with a .45 automatic to rob and hijack a 
truck; that he feigned insanity and was committed 
for observation to the Kings County psychiatric 
ward to avoid a court appearance. 

And that he conspired and concocted a plan 
to commit murder — and I would like to read to you 


193 


25 


one short paragraph from the synopsis that Judge 
Dooling read to you at the beginning of Mr. Gobcrman's 
cross-examination, and the Judge read page 385, and 
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Summation by Mr. Meiselman 

I quote: 

"Mr. Goberman testified that at a series of 
meetings on various dates, Sommers and he conjected 
a plan to kill Irvinq Silver, the mechanics of which 
would be that Mr. Goberman, who knew how to start 
an automobile without using a key by simply short- 
cutting the panel and going directly from the core 
to the battery, would steal an automobile, that 
Mr. Sommers would inveigle Mr. Silver to go with 
him to a plaoe in which Mr. Silver in one way or 
another would be pushed in the path of a moving 
stolen vehicle and be run down." 

If a man can state that he conjected a plan 
to murder and that he feigned insanity to avoid 
a court appearance, can he conject the testimony 
he gave on the stand where his motivation, as we 
shall soon see, was greater than mmrely avoiding 
a court appearance? 

Bis aliases are a way of life, he swore 
falsely for a driver's license and he swore falsely 
for a pilot's license. 

He has used a different Social Security 
number on each job. 

His corporations owe over $150,000 to his 
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Summation by Mr. Meiselman 
creditors, among the variou* named, and he takea 
different oaths for different reasons. He will 
swear one day that an oath meins one thing to him 
in one place and he swears another day that it 
means another thing to him in a different place. 

This is a sum who says to you, I swore 
falsely because I needed a job, and perhaps that 
is understandable. It is the very man who in the 
next breath testifies that he spends over a thousand 
dollars a year on clothes and doesn't wear a suit 
more than ten times. 

MR. RITCHIEi Objection, your Honor, that 
wasn't the testimony. 

THE COURT: No, he was asked if he said that 
on an earlier occasion. 

MR. MEISEU4AN: The Government charges a 
conspiracy here and they claim that Mr. McNamara 
and the other defendants are in a conspiracy because 
they were together, and we shall reach that in a 
moment. But what if the other defendants than 
Mr. McNamara were with Mr. Goberman for reasons 
other than that which had anything to do with Mr. 
McNamara? 


And I call your attention to page 661 of 
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the record at line 22, in which Mr. Goberman said: 

"Q Did you ever have any business dealings 
with Al Merolla? 

"A Yes, I did." 

And at page 662, line 5: 

*0 Did you discuss any of those business 
dealings in a restaurant? 

*A Yes." 

At page 728, line 6: 

"Mr. Doberman, you told us yesterday that 
you had business dealings with Al Merolla between 
the dates of June 5th and June 28th, 1972. Did 
those business dealings have anything to do with 
the McNamaras? 

"A No, it did not." 

And at page 562: 

"Q Under what circumstances did you first 
meet Alphonse Merolla? 

"A To the best of my recollection, I saw 
him before June 5th when he was employed as a salesman. 

MR. RITCHIE: Objection, your Honor, that was 
not his testimony. 

MR. MEISELMANr I beg your pardon. 

(Addressing Jury): He stated previously under 
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oath, and the full thing ahould read as follows: 

"Q While you were under oath and on 
November 26, 1973 were you asked the following 
question and did you give the following answer? 

And then there is the question and answer I 
just gave you which were read to him, and thereafter 
he was askedt 

"0 Were you asked that question and did 

you give that answer? 

■A Not to say knowledge. 

■Q Yes or no? 

•A If it is in the record, yes, sir, 
but not to the record, I didn't see him before June 

5th," whatever that means. 

But we remember, do we not, and we will quote 

again the testimony of his brother Alan, who also 
testified that they had business dealings with 
Mr. Merolla other than that which had anything to 
do with Nr. McNamara. 

When openings were made to you, ladies and 
gentlemen, you were advised that there were different 
kinds of evidence, written and oral. The record 
in this case is somew h at confusing, that is the 
records as to who did what on this construction job. 
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The records, the books of account of Mr. Goberman 
and HarMac could have been perhaps illuminating, 
but you heard that they were in Carolina, whether 
it is North or South I don't remember at the moment, 
and that he put them where when he was there for 
several months. and I think in words or substance 
he said it was to get them away from some people 
and he did not further elucidate, but there are 
vr> itten records that we were able to incorporate. 
Defendant's Exhibit P, a letterhead by Len-Al 
Construction Company, on their letterhead, which 
indicates the date of February 4, 1972, and this 
is addressed to Thomas McNamara, and in which it says 

"We propose to construct the automobile sales 
and service building," and it then lists the payment 
of money that they propose to do it for, Len-Al 
Construction, and bids were accepted in the name 
of Goberman and Len-Al. 

Now Defendant*8 Exhibit C is a proposal for 
the electrical work by Merkel Electric to Harry 
Goberman. Witnesses have testified that he told 
them they were doing the job for Len-Al, and that 
at some future date he said he wasn't, but Len-Al 
was supplying the carpenters on the job and they were 
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paying the carpenter* on the job, and perhaps there 
was a reimbursement to Len-Al, but since we haven't 
seen the books and records of each we don't know 
what those records reflect. 

(Continued on next page.) 
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Mr. Goberman had no personal resources for 
this job. None. 

Mr. Frieda(ph) said he was told that he had 
$50 to start the job with. 

Mr. Goberman didn't even have the resources to 
buy a trailer. And I read now from page 563, line 8: 

"Question: At the time you purchased this 
trailer you had no personal resources to buy it, did 
you? 

"Answer. That is correct, sir. 

"Question: Were you asked these questions and 
did you give these answers: 

"Sir, approximately when did you purchase this 
trailer? 

"Answer: Approximately March 1972. 

"Question: At that time did you have the per¬ 
sonal resources necessary to meet, to buy this trailerl 

"Answer: No, I did not. 

"Question: Did you borrow the money? 

"Answer: Yes, I did. 

"Question: Frcir whom did you borrow the 

money? 

"Answer: Mr. McNamara." 
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Indeed, the only sheet that could be found with 
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zaspect to the ledger of Mr. Gobeman was Defendant's 
Exhibit U, in which, up until March 27th he put down 
the moneys given to him by Mr. McNamara. Stops. 

Most of the items just say, "Paid," except for March 
15th, there is an item of $1600, and it says, 
■Trailer." He has no financial resources for the job, 
and can best be shown also at page 609 of the record, 
and I reads 

"Question: As a matter of fact, you had and 
your corporation had no financial resources for this 
job of any kind? 

"Answers That is correct. 

"Questions And the moneys that you received on 
the requisition you put into the bank account of 
HarMac? 

"Answer: That is correct." 

Out of those moneys, ladies and gentlemen, he 
was paying his girlfriend. 

"Question: Was Janet McCarthy doing any work 
on this construction site? 

"Answers No, sir, she was not. 

"Question: Did you pay her out of the HerMac 
account? 

"Answers Yes, I did give her checks.” 
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The record reflects, ladles and gentlemen, from 
the testimony, Mr. McNamara was treating Mr. Goberman 
like a son, and that it further reflects that in May 
of 1972 Harold Goberman started slowing down construc¬ 
tion and putting fewer men on the job. 

At page 575 of the record: 

"Question: Did you tell Agent McMullen that 
starting in early May of 1972, you started slewing down 
tho construction and assigning fewer men to the job? 

“Answert Correct." 

Going through the events of June 5 — and 
I think, ladies and gentlemen, the case basically 
revolves around the events of June 5 and June 28th, 
those two dates — we had all kinds of testimony on 
direct which nevertheless broke down not in volume 
but in quality to very little on cross-examination. 

Page 612: 

"Question: There was no threat in the trailer, 
was there?" This is Mr. Goberman. 

"Answer: No physical threats, no, sir, at 
the trailer." 

And then he recalls what he calls his Rabbi, 

Mr. Salvatore Spadarella, who Mr. Goberman now tells 
us is in jail for extortion. He would have us be¬ 
lieve he didn't know him very well except on cross 
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he was shown to have socialised with him. 

He knew that Mr. Spadarelli was in the rackets, 
he was a racketeer and he owes Spadarelli money, 

$7,000 or $8,000. It is the same Spadarelli who was 
involved in the Silver Somes murder, and he calls up 
Mrs. Spadarelli on the telephone and within a short 
time Mr. Spadarelli shows up, the same Mr. Spadarelli 
that Detective Thomas Gill testified he saw at the 
job site on three separate occasions in conversation 
with Mr. Goberman. 

He would have us believe Thomas McNamara 
threatened him. 

May I read from the record at page 587: 

"Question: Were you asked this question on 
December 24, 1972, and did you give this answer: 

"Question: How about McNamara, Thomas McNamara, 
did you ever talk to him? 

"Answer: Specifically the threats. I couldn't 
say yes or no. Just a lot of heated words. 

"Question: Were you asked that question and 
did you give that answer? 


"Answer: Yes, I did give that answer 
"Question: Was it the truth? 

"Answer: Yes, sir, it was." 
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Mr. McNamara did not thraatan Mr. Goberman. 

Aa a mattar of fact, despite what Mr. Goberman meant 
to imply, and from the evidence it ia a fair inference 
he was attempting to con everybody here, as he has all 
his life. He remembers none of the conversations with 
Mr. McNamara except vaguely. 

Again may I read from the record at page 594: 

"Question: On January 8, 1974, approximately 
five or six months after defendant's Exhibit V is 
dated, were you asked under oath this question and 
did you give this answer: 

"'Question: Do you remember any of the conver¬ 
sations you had with the defendant Thomas McNamara at 
the job site? 

"'Answer: Vaguely.' 

"Were you asked that question and did you give 
that answer? 

"Answer" That is correct, sir." 

Then he takes us to Quickie's Charcoal. As a 
matter of fart, the record indicates that it was Mr. 
Goberman who made the appointment to meet with Mr. 
Spadarelli at Chuckle's and that as a matter of fact at 
Chuckle's they only discussed generalities. And that 
he was told to go ahead and do the job, not to get off. 
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but to do the job. 


May I read to you# ladles and gentlemen# at 
page 614: 

"Question: Isn't It a fact that at Chuckle's 

the job was only vaguely discussed? 

"Answer: In what reference do you mean, 
'vaguely discussed'? 

"Did you use the word in testifying earlier 
when you were at Chuckle's the construction job was 
only vaguely discussed? 

"Answer: I assume so# sir. 

"Question: Is that a fact# that it was only 
vaguely discussed at Chuckle's? 

"Answer: That is correct. 

"Question: And the rest of the conversation 
was just generalities; is that correct? 

"Answer: That I was involved in, yes# sir. 

"Question: While you were there the only 
discussions were generalities? 

"Answer: That is correct. 

"Questions And were you not told at that time 
in words or substance that you were to do the job and 
you would be compensated? 

"Answer: That is correct, sir." 
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We heard this testimony. Dotti Tomaselli and 
Mec Gniazdowski. It's up to you, ladies and gentle¬ 
men, to determine the credibility of witnesses as 
they appear before you, bee- use you have among you 
hundreds of years of combined experience in your 
everyday lives where you make your daily decisions 
and where when you look at people you arrive at 
onscious or subconscious opinions ofthem and their 
mannerisms and the way they speak to you. And you can 
equate that experience in viewing the witnesses in 
that chair as to whether they are telling the truth 
or they are being evaiive. And you can evaluate 
their motivation. 

bottie Tomaselli and Alec Gniazdowski came into 
that room after Mr. Ooberman says he was beaten on 
June 5th. They saw no marks on him. 

^hia was a room that was connected to another 
room with an archway or passageway with no door. This 
was a room in which Oottie Tomaselli and other people 
had their office in outside rooms which connected with 
thi 3 . It was a public office of this company. People 
walked in and out. There was no privacy in the 
strict 3en3c. 
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Mr. Gobermari claims he was beaten on that day. 






2092a 


1947 


Meiselman-suramatian 

and he said he threatened him, but they never told him 
to get off the job. 

As Mr. Desmond O'Sullivan said, the sole objec¬ 
tive of Mr. McNamara, was to get this job done. Let 
me quote Mr. Goberman at page 608: 

"Question: Mow, on June 5 did any of the 
defendants in this case tell you in words or in sub¬ 
stance that they wanted you off the job? 

"Answer: No, sir, they did not." 

As a matter of fact, what they did say to him 
was even more illuminating from the testimony on page 
623. Not only did they not tell him to get off the 
job, but the questions and answers say as follows: 

"Question: On June 5, in Mr. McNamara's 
office, were you told in words or in substance to 
finish the job on time? 

"Answer: Correct. 

"Question: Were you told in words or substance 
to stop playing around? 

"Answer: That is correct, sir. 

"Question: Were you told in words or substance 
to do what had to be done to finish the construction 
of the job? 


25 


"Answer: That is correct, sir 
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He testified that when he went there were 
approximately ten people in the outer room. 

Page 622: 

"Question: On November 27, 1973, were you 
asked the following questions and did you give the 
following answers: 

"'Question: Were they men or woe®n? 

*'Answer: Both. 

"'Approximately how many people were there? 

"'Answer: I do not know. 

"'Question: Two, one, five, a dosen, how many 

approximately? 

"'Approximately ten.' 

"Question: Were you asked those questions and 
did you give those answers? 

"Answer: Yes, I did." 

Ladies and gentlemen, if I were or you were to 
assault somebody and bet them with blackjacks, with 
guns, would you do so in a public roc® open to view 
to a clerical and billing office that was right next 
door, open to anybody that could walk in? It just 
isn't logical. 

Now, the question of the check. He said that 
John brought in a check. John McNamara. And that 


l 
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That's what ha testified to. Cross-examination 
of this man, who wants you to believe that he sat 
there meekly and frightened, not answering anybody, 
first it comes out on cross that he went to punch 
Mr. McNamara, Thomas McNamara. This man who did 
nothing wrong at the conference. 

He testified that his brother went to the bank 
with him. You heard Aallan Goberman. He said, "I sat 
on a fence with somebody to watch, and I didn’t go 
to the bank." 

Harry Goberman said the same thing until cross- 
examination. He said originally that John McNamara 
went to the bank with him. His testimony is somewhat 
different on cross-examination. 

(Continued on the next page.) 









2096a 

Suaaaation - Meiaelman 1951 

"Questions On September 25, vara you aaked tha 
following quaationa and did you giva tha folio ag 
anavara, on lina 23, paga 198 j 

■'Quaationi I an not intaraatad in what you 
vara told, I an aaking you what you did? 

"'Tha Mitneaai I vaa told to go down to my oar 
and gat ay chackbook, which I aaid I didn't have on aua, 

I want down to tha car, accompanied by A1 Karolla, Johr 
DaLiao, and Allan Gobarman, and got my chackbook, and 
tharaaftar, want to tha bank. 

"'Quaationi Did you make thia atatamant whila 
you wara undar Oath? 

"•Anawar: Yaa, I did.'" 

Mow, p^ga 618i 

"'Quaationi Mho accompaniad you to tha bank? 

"'Anawart John DaLiao, Alphonaa Merolla, my 
brother, and ayaalf. There wara four of ua in tha car. 

”*Quaationi Mara you aakad that queation, and 
you giva that anawar? 

"'Anawar: Yaa, I did.'" 

Thera waa no mention of John McNamara. 

I will go through tha queation of tha funda with 
raapact to tha trailer and regiatration in juat a moment, 
but, Ladiaa and Gentleman, you may recall Daamond O'Sullivan 
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testified that on Juno 8th, three days later, after th«j 
were trying to get allegedly from Mr. Harold Goberman, 
aa he testified, $1300 in money, and the trailer which 
Mr. McNamara loaned him the money to boy, Desmond O'Sul! 
went to his office, this is LenAl's office, to Harold 
Goberman, with John McMamara, and they gave him a chec 
for his payroll for $2446. 

The payroll which was to be met is signed by 
G. Taibbi, for the sum of $2446 for the week. A check 
we will show you is in evidence was given to Mr. Gobers 
for $2446. 

Desmond O'Sullivan testified it was a warm day. 
He was, Mr. Goberman, was in a T-shirt and slacks. He 
say no evidence of any injury. Zt was a friendly con¬ 
versation, and the discussion was on how to make arrang 
ments to get the payments to him so he can get his pay¬ 
roll, and go on with the job. 

Mr. Goberman made no complaint, he had never see 
a doctor on June 5th, or thereafter, until quite a bit 
later. Why give this man $2446 on June 8th, and beat 
him up to get $1300 on June 5th? Why? 

Now, let's talk about money for a while. This 
job was under a contract, and pursuant to the contract. 


the builder or contractor would make requisitions, sign 


Liven 







3 1 

2098a 

Summation - Meiselman 1953 

2 

by the engineer or architect, and on the basis of thoso 

3 

requisitions, monies would be paid. Okay. 

4 

Requisition number one was dated April 27, 1972 , 

5 

in the sum of $54,000. 

6 

Requisition number one, check of Thomas McNamara, 

7 

$54,000. 

8 

Requisition number two, dated April 20 — 

9 

MR. RITCHIEt Mr. Meiselman, excuse me. Could 

10 

we have citations by Exhibit numbers? 

11 

MR. MEISELMANi Yes, sir. 

12 

I referred before to a requisition which is De¬ 

13 

fendant's Exhibit AA, and a check which is part of 

14 

Defendant's Exhibit AD. 

15 

Requisition number two. Sworn to April 28, 1972, 

i 

16 

in the sum of $102,814. Exhibit AB. 

17 

Requisition, check $102,814, paid. 

18 

Requisition number three, June 1, 1972, $32,610. 

19 

Defendant's Exhibit AC. Check, Defendant's Exhibit Z, 

20 

$32,610, paid. 

21 

When was this paid? Desmond O'Sullivan testifisc 

22 

that he went to them with this check, and delivered it 

23 

to him on June 15. 

24 

Now, would we beat up a roan, would Mr. Thomas 

25 

McNamara beat up a man, on June 5th for $1300, and pay 

! 
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him $2446 on the 8th? And pay $32,610 on the 15th? Wh^? 

As a matter of fact, Harold Goberman acknowledge! 
on the paper, "Vie did get loans." 

Defendant's Exhibit AF, he said, received $1,700 
loan for our payroll May 16th from Thomas McNamara, re¬ 
payable on receipt of requisition number two, signed 
Harry Goberman, and on Defendant's Exhibit AE, dated 
June 8, he acknowledges that there were no requisitions 
due further than the ones he was paid. This i9 an amend¬ 
ment to the contract. May I read it to you? 

It says, "Amendment to construction contract" on 
top. The other words you may read for yourself. It 
says, "In consideration of Thomas McNamara, individually], 
and McNamara Re New Cars, the owner, 2446, pursuant to 
two requisitions for payment to the owner on June 1, 

1972, in the amount of $48,000. None of which is presently 
due per the terms of the agreement dated February 24th," 
et cetera, et cetera. 

He said he will apply the $2446 when the requisi-| 
tions will become due. 

Well, Ladies and Genelemen, the testinony here, 
the evidence here, and you have the checks. You may see 
them (indicating). You may look at them. You may coun : 
them. And you will find, unless I am bad at my arithmetic. 


25 
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that aa of June, Mr. McNamara had advanced to Mr. 

Goberman loans outside of requisitions I already talked 
about, of over $29,000, and here are the checks (indicat¬ 
ing), of which only thirteen has been repaid. And ther« 
was approximately fifteen or sixteen thousand dollars 
still due in loans from Harry Goberman. And that is wh-j 
Harry Goberman said on June 5th, that he had received 
the money — signing over the trailer, in order to repa} 
the $1300 loan. Here it is. Defendant's Exhibit AN. 

"I, Harry Goberman, am repaying a debt of $1600 
without interest for one trailer that was purchased by 
Thomas McNamara, and put in ray name, Harry Goberman, for 
use on the McNamara Buick-Pontiac Inccrporated " It 
says "joy" —It should be job site by returning the 
trailer ownership to Thomas McNamara, June 5, 1972, 
signed Harry Goberman, and notarized Alec Gniazdkowski. 
That is why the trailer was given to Mr. McNamara. 

After June 5, there is no question but that Mr. 

Gcbarman continued on the job site, and he continued 
on the job site after that. This was a man who said, I 
was beaten on June 5th. June 6th, he goes to the job 
again. Nothing had happened. He just goes to work. 

June 8th, he gets money. June 15th, he get 
money. And so it continued up until the 20th of June, 
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and on Juna 20th, tha town of Brookhavan poatad tha 
building. They put a notloa on tha building. And that 
notlca said, "Do not contlnua with construction or usa 
of tha premises, undar penalty of fina and imprisonment 
or both." And it was signed Town of Brookhavan, Building 
Department, Inspector K. Klein. That's Defendant's 
Exhibit D. 

Mr. Taibbi, in his notes, says ha was told on 
Juna 20th by tha Inspector not to continue. Be also 
said that on — Although he was sweeping up until Juna 
24th, on and after Juna 24th all work stopped on tha jot . 

Mr. McMamara sent a latter terainatlng tha con¬ 
tract. Oh, I have found ay notes. Tha exact amount, 
totalling tha checks, and you check na, is 929,599, of 
those loans. Check ne to sea if I an wrong. 

And, tha 24th, Mr. Goberman admits that ha re¬ 
ceived a notice of termination from us. 

MR. RITCHIEi I object to the usa of tha word "ui." 

MR. MBI8ELMANi Whan I say "us," I am not refer¬ 
ring to me. I am referring to my client, Thomas McNamaxa, 
and McNamara Re New Cars. 

Please read this letter (indicating)• See for 
yourself that we sent Harry Gobeman a notice of termina¬ 
tion on June 24, 1972. The building has been posted. We 
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told him we ware terminating. 


Now, ha saya that on June 28th ha was baatan 
again. And ha was frightened silly. Be was so fright¬ 
ened that ha would do anything. Ea was so frightened 
ha was afraid to go to the Police whan ha left there. 

Ha was afraid to go to a hospital whan ha left there. 

Be was scared. If ha was baatan badly, that is a fair 
enough assumption, that ha was soared. But you remembei 
his testimony. Ladies and Gentlemen, ha didn't know 

ha was that night. And ha had no recollection of 
the next two days, except that ha was so frightened of 


what Mr. McNamara and everybody else would do to him, 
that ha nevertheless, not going to the Police, not goin 
to the hospital, and knowing these people could do soaie* 
thing drastic, he wrote Mr. McNamara a letter on June 
29th, the day after. The man of whom he was so fright¬ 
ened. 

And he said to Mr. McNamara, in effect, I am 
terminating the job. Here is the letter. Defendant's 
Exhibit T, dated June 29th, 1972, signed by H. Goberman« 
And he said, I want money. I am terminating the contrac 
Read it yourself. He doesn't know who prepared it. He 
doesn't know who typed it. He doesn't — He had no race 
lection about it at all till he was shown this letter, 
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and this ia the letter of a frightened nan whc was so 
frightened on June 28th he wouldn't go to the hospital,, 
but on June 29th, he is no longor frightened, and sends 
a letter denanding payment. 

What is the difference between June 28th and 
June 29th? A few hours? An evening? Why was he not 
frightened on June 29th, after he was so frightened on 
June 28th? He did testify that the job was posted, and 
since the job had been posted, no work was done on 
June 28th. 

You remember Mr. Taibbi's testimony, Harold 
Goberaan told him to stick around and report what was 
happening. And so the Superintendent passed by the job 


EK fls. 


site several times a day, or parked his oar across the 
street, and wrote a report to Harry Goberaan that nothing 
was doing on the job. 


(continued on next page.) 
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MR. MEISELMAN: (continuing) Alex Gniasdowksi 
and Dottle Toma••111 ware there on June 28th, and do 
you doubt their testimony, you had occasion to observe 
them, they didn't see a nark on him.. 

Dottle didn't see a rip in his coat, she knows 
him, she had seen him there before, he was sitting then 
he discussed this contract termination with John, he 
discussed the changes, he says, he mentioned he read it 
and he signed it. Be has testified that after he signet 
this paper, and John McNamara left the room, they got — 
Oh, that a cab was called for him, and Dottle Tomaselli 
testified that she was told to call the taxi for Mr. 
Goberman, and she did, and that after she called the cal; 
she went downstairs, and as she was going downstairs, 
she heard footsteps behind hex, and Mr. Goberman was 


coming behind her, and that she was in the room where 
she lied a vision of the hall and the street, and that tu 
stood there for a little while, and the cab came, and h 


got into it, and he then testifies that he went to the 
Pioneer Diner, got out of the cab, went into the diner, 

t 

got some cigarettes, and then — and I use the word 
advisedly, because this is the word the Mr. Goberman 

4 

) 

used — Hs jumped into his car and took off. He was 
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thereafter stopped by the Police. 
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2 

Now, you heard Detective Paves*, that is one of 

3 

the gentlemen who stopped him. Detective Pavese saw no 

4 

marks on him, he saw nothing wrong with his clothing, 

5 

and it was only until — Well, it was not until Mr. 

6 

Goberman called Detective Pavese's attention to him. 

7 

did he notice a limp. How difficult is it to feign a 

8 

limp? Let's discuss that for a moment. 

9 

Be stated that he wasn't sure whether he was 

10 

limping when he left the McNamara's, but that at the 

11 

Police Station, he had a slight limp. 

12 

Page 400t 

13 

"Question! You told us here that you were limp¬ 

14 

ing when you left McNamara Buickt right? 

15 

"Answert At that precise time, I don't know if 

16 

I was limping, but I was limping when I reached the 

17 

Police Station. 

18 

"Question! What about when you left the Police 

19 

Station, were you limping then? 

20 

"Answert Yes, sir, I was. 

21 

"Question t Badly? 

22 

"Answer: I don't know what you consider badly. 

23 

"Question: Well, was it noticeable, like this. 

24 

that you were limping? (Indicating)" 

25 

And I think you may recall Mr. Goberman, when he 


1 






2106a 

Summation - Maiaelman 


1961 


was asked that question. 


"Answer: I would say a slight lisp, not what 


you are just doing. 


limp? 


"Questioni Was it like this, just a slight 


"Answer: That is correct, sir." 


Now, please 


this for a moment: 


He wasn't sure whether he was limping when he 


left McNamara's and he had a slight limp when he got to 
the Police Station. As a matter of fact, it appeared 
to be so slight that he had to call the Police Officer' 


attention to it, you 


Now, as to the evidence that his shirt, the but¬ 
tons had been ripped off his shirt, you heard me ask 
the Police Officer: 

"Was anything wrong with the shirt? 

And he said, "No." 

He says that his jacket was ripped under his 
the Police Officer didn't see it. 


only that Harold Gobernan's friends and 


It s 


people who support in his motives see the things they 
want to see, because despite the fact that Mr. Goberman 
Harold Goberman, said he had a slight limp at the Polic 
Station, Mr. Taibbi said that he was so bad I had to 


25 
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halp him into hia car, and Hr. Harold Gobarman, forget 
ting when ha waa tailing the truth, or whan ha waa in 
fantaay, or in reality, waa called before the Grand J 
to give hia teatimony concerning an indictment which 
the Grand Jury would conaidar handing up againat Mr. 

McNamara, he told the Grand Jury that he waa ao bad, ht 
waa crawling — 

MR. RITCHIE: Objection, objection, that waan't 
ao. 

MR. MEISELMAN: I quote from page 402. 

THE COURT: What ia the correct reference? 

MR. MEISELMAN: I quote from page 402. 

MR. RITCHIE: My objection, your Honor, ia that 
it waan’t the teetimony involving the indictment to Mr. 
McNamara at all. 


MR. MEISELMAN: Well, he waan't there playing 


gamea, 


MR. MEISELMAN: (Addreaalng Jury) Page 402: 

"Queatlom Mr. Gobarman, on September 12, 1973, 

* » 

did you teatify in a Grand Jury, and were you aaked thl 
question, and did you give thia answer, on page 6 of 
September 12, ’73, by Mr. Ritchie: 

"'Queation: It*a juat a queation of how aevere 
you were limping, you believe that you were limping to 
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the point where you were almost crawling; is that 
correct? 


"'That is correct.' 

"Were you asked that question, and did you 
give that answer to the Grand Jury? 

"Answer: Yes, sir, I did." 

And then the question: 

"Question: Were you almost crawling? 

"Answer: No, sir, I was not." 

But the Grand Jury heard that this man was al¬ 
most crawling. 

Now, he had his lawyer, and he was hurt so badly 
but he was not driving to his home, he had his lawyer 
drive him to LenAl's office, where his wife and hi* 
sister-in-law were, and he says that he went through 
the telephone book looking for a doctor. 

Now, Ladies and Gentlemen: 

Search your experience, have you ever tried go¬ 
ing through a telephone book looking for a doctor from 
A to P? How many pages, how many names, how many line 
to you have to look for a doctor? 

Is it possible that that is the waj you would 
get a doctor, even in the Suffolk County telephone book 
let alone Manhattan? 


r 
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Ho says that ha got to tha doctor about 2:00 
o'clock in the afternoon. 

Page 395: 

"Question: What tine did you go to this doctor: 

"Answer: Approximately around 2:00 o'clock. 

■Question: About 2:00 o'clock in the afternoon: 

■Answer: That is correct." 

Two o'clock in the afternoon. 

Now, times goes, and perhaps you can make a 
mistake in a half hour, fifteen minutes, an hour, even 
two hours, but you will remember the testimony of Dr. 
Ponturo, who says that he saw a man who told him he wai 
Harold Goberman, and he said he saw him about 8:30 or 
9*00 o'clock that night. 

where was Harold Goberman all that time? For 
the next few things, he couldn't remember where he was 
at, at least he couldn’t remember to tell us where he 
was. 

Now, he remembers all the events, and remembers 
the doctor, but after that, for scsm reason or other, 
he didn't remember where he was. 

Well, you remember the bill of particulars, that 
was offered in evidence, and he said that he was in bed 
for a few days. 
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If you were in bed for a few days. Ladies and 
Gentlemen, I think you would remember where you were. 

As a matter of fact, he was no impressed with 
his own injuries that he looked at his face for the 
first time in the evening of June 28th and he saw no 
bruises, he himself. 

(continued on next page.) 
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th# fenders, and whan he got to Doctor Ponturo, please 
remember that this man Goberman is a chronic conjector 
of plans, a schemer, a man who makes believe, but he 
says he is also readily Identifiable, and why, because 
on one sum he has a seven inch panther tattooed, and on 
the other arm, he has wings and U.S.A.P. on it. 

Now, he says that the doctor looked him over 
and gave him a statement, and that statement is in evi¬ 
dence, and I invite you to look at it. 

Here is the statement of the doctor who examined 
this man, who testified that he was just beaten by blaci 
jacks. The doctor says he has erythami* and you listen^ 
to me examining the doctor, and you heard the doctor 
agree with me when I read the definition of erythamia, 
that it is a redness of the skin. It wasn't even black 
and blue, because the doctor testified that black and 
blue marks are more severe than erythemia, which is a 
redness of the skin. 

Then he wished to create in your minds that he 
received medication, he says that the doctor gave me a 
prescription, he doesn't know where he filled it out, 
but it was someplace on Log Field Road — 

HR. RITCHIE: Objection, your Honor, he was asked 
a questior, and he said he was talking — 
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THE COURT: There le come testimony in that area. 

Do you have the record there, Mr. Meiselman? 

MR. MEISELMAN: Not at this moment, when I get 
to Dr. Ponturo, I will be sure to have it. 

THE COURT: Well, are you saying he didn't know 
whether he had it filled? 

MR. MEISELMAN: There was no bill in the record. 

THE COURT: No, whether he had the prescription 

filled. 

MR. MEISELMAN: Well, there is a prescription in 
evidence. 

May I have it, sir, may I have the Exhibit? 

MR. GILLEN: If your Honor pleases, it was on my 
cross, he talked about Lakes Bar Road. 

MR. MEISELMAN! No, Log Filled Road. 

MR. GILLEN: He said at the first pharmacy, he 
couldn't say which one it was, but he claimed it was 
filled. 

THE CLERKi Number 20. 

THE COURT! Well, go ahead. 

MR. MEISELMAN! (Addressing jury.) 

And ask yourselves this. Ladies and Gentlmen: 

When he told you about this prescription, did you 
receive the impression that he wanted you to understand 
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that that prescription was for the injuries he received 
on June 28th; is that the impression he was creating in 
your Blind? 

Now, until we saw the prescription — 

MR. MEISELMAN* May I have it, Mr. Ritchie? 

MR. RITCHIEi It is there (indicating in folder) > 

MR. MEISELMAN< (addressing jury) And the pre¬ 
scription was for — Oh, by the way, Mr. Goberman told 
us it was pills, the prescription is for micolard (phon¬ 
etic), and the doctor testified that micolard is for thi t 
combating of an infection, and that Mr. Goberman had an 
infection in his groin. 

What does that have to do with redness of his 
skin, or was he trying to pull the wool over your eyes, 
and that time slipped? 

This man who was so frightened, went to see a 
lawyer and filed a mechanic's lien against this job, not 
months later, or years later, but filed a mechanic's 
lien in which he said, and it becomes important. Ladies 
and Gentlemen, it is in evidence. Defendant's Exhibit R, 
and I urge you to read it, it says quite a few things, 
first, it is Sworn to, it is dated September 14th, the 
signature of the notary is September 14th, and he says 
in this, among other things, that first — I shouldn't 


I 
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•ay first, because it ia not really fir«t, he aaye the 
material actually manufactured for, but ia not deliverer 
to the real property, and this, I urge you to consider 
when you come to the question of interstate commerce, 
and then he says the time, the first item of work was 
performed, the time when the first item of material was 
furniahed waa March 5, 1972, and then he aaid under Oatli 
that the time when the laat item of work waa performed 
waa the time when the laat item of material waa furnialuid, 
waa July 6, 1972. 

Now you all heard him aay that he didn't do any¬ 
thing on thia job after June 24th, but he Sweara here 
that he did it up until July 6th, even though there waa 
no material that had been manufactured that had yet been 
delivered, all material had been delivered to the aite. 

And he proceeda to atart a lawauit againat Mr. 
McNamara and the other defendanta for two and half mil¬ 
lion dollars. 

(At thia point Mr. Leone epoke in eotto voce to 
the Judge.) 

THE COURT: Juat a minute. 

MR. LEONE: May Mr. Merolla atep out of the court - 

room for a moment? 

I am sorry. 






•I 
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THE COURT* Do you mind, Mr. Meiselman? 

MR. MEISELMAN: No, sir. 

MR. LEONE: I tried to do it without interrupt¬ 
ing, but I couldn't. 

(At this point, Mr. Alphonse Merolla leaves the 
courtroom.) 

MR. MEISELMAN: (addressing jury) Nov, if Mr. 
Goberman would have you believe that Mr. Thomas McNamara, 
the man you see there, will beat him up for $1300, what 
would we do to him for two and a half million ~ 

MR. RITCHIE: Objection to the use of the word 
"we," your Honor. 

THE COURT: I'm sorry, I didn't follow the logic 

of it. 

MR. MEISELMAN: Mr. Ritchie objected to roe using 
the word "we," I apologize to the Court. 

THE COURT: Please don't do it. 

MR. MEISELMAN: Yes. 

MR. MEISELMAN: (Addressing jury) 

When I said, "we," I meant Mr. Thomas McNamara, 
that is the man I represent. 

THE COURT: I know, but Mr. Ritchie's point is 
that the case is about Mr. McNamara and not by you. 

MR. MEISELMAN: I stand corrected, your Honor. 
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MR. MEISELMAN: (Addressing jury) 

Would we ~ I beg your pardon — Would a lawsuit 
of two and a half million dollars have been brought by 
a frightened man, would a letter be sent the next day 
demanding money by a frightened man, or is this a man 
who has concocted and conjected a plan where he may not 
have to work again for the rest of his life, because he 
found himself a pigeon? 

First, he is going to tell about the beatings, 
he wants Mr. McNamara convicted, and then he wants 
money, two and a half million lollars worth. 

What stronger motive. Ladies and Gentlemen, is 
there than that, money? 

(At this point, Mr. Alphone Merolla re-entered 
the courtroom.) 

MR. MEISELMAN: Now, we have Detective Gill and 
we have Allen Goberman, and with your permission. Ladlei 
and Gentlemen, I would like to discuss them for a moment. 

Harold Goberman first testified that he thought 
this was being done for LenAl, he was disabused of that 
later on, but he does remember that when he went to the 
conference on June 5th, that there was a conversation 
with the plumbing contractor on the telephone, and that 
he discussed payments and work with the plumber on the 
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telephone, with John McNamara alao on the telephone, 
and that there waa talk about getting the job moving, 
and that there waa talk about kickbacka; that Harry 
Goberman called Thomaa McNamara a liar, and that Harry 
Goberman threw a punch at Thomaa McNamara. 

Waa there a acuffle, Ladiea and Gentlemen? 

I don't know, I waan't there, neither were you, 
and, really, la that really the queation? Waa there 
a acuffle, or waa there a beating? And waa it tortured 
out of ita true perapective of being what it waa, a 

heated argument. 

0- 

(continued on next page.) 
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Harold Go be naan has vlolant propensities, throws a 
punch and what happens? 

Dut now we come to Allen's testimony in which 
there is quite a contradiction. He first says that 
when they got there they went inside and then into wto 
they called the inner room, still open to the outside 
room, and then he was told to leave, but that isn't 
what he told in a statement he made, and I now quote 
at page 1290. 

"Question: 'We both got out of the car'" — 
"'we got out of the car and went into the place down¬ 
stairs. There was McNamara and his son John and 
several others. Then we went upstairs. I waited 
outside in the hall, the door was closed and Harold 
went inside with the others. 

"Did you make that statement? 

"Answer: Who did I say that to? 

"Question: Well, sir, I show you Defendant's 
Exhibit A which is dated November 13, '73, and I ask 
you if that is your signature on that page. 

"Answer: That is my signature. 

"Question: And did you state what I have just 

read? 

"Answer: That is right." 
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As a matter of fact I believe that ha tried 
in his effort to convey to you that his brother was 
sitting there very quietly and nervous because every¬ 
body was shouting at him, and on cross-examination 
he stated in his stateewnt, and this is page 1,292: 

"Question: Did you state, and I quote, 'They 
were excited and all ^touting at each other, basically 
the job was about money and the job itself he was 
accused of taking kickbacks and the McNamaras felt 
the job wasn't going the right way.’ 

"Did you sake that statement? 

"Answer: Yes. 

"Question: Did you finally make the statement, 
'I make the statement freely and voluntarily with no 
threats because it is true'? 

"Answer: That is right. 

"And did you sign it right there? 

"Answer: I signed it. 

■Question: Did you also state, 'I have given 

this information to the Government!? 

"Answer: Yes, I did, I assume I did." 

Now did we hear that on his direct? 


There is a difference between Mr. Harold Gobermin 
itting there meekly while everyone is shouting at him 
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and Harry Goberoan sitting there and shouting back. 

It wasn't one-sided. 

1296: "Question: Would you say there came a 

time when everybody was raising their voices in that 
room? 


"Answer: Yes. 

"Question: Was your brother arguing and 
shouting back? 

"Answer: Yes." 

It is also strange that here, here was a man 
who believed, as he told you, that his brother was 
beaten and that first he remained where he was, he 
doesn't go into the room, and secondly, after his 
brother came out of the roam they never discuss it. 

He doesn't ask Harold and Harold doesn't tell him. 

The strangest part of all this is that although 
they first testified they went home directly after 
this meeting in McNamaras, or back to the now, it 
now comes out that Harold Goberman went to a bar to 
have some drinks with the people who he says had beaten 
him. 

MR. RITCHIE: Your Honor, there was nothing in 
Mr. Goberman's testimony — 

THE COURT: No, it was not in Mr. Harold 


I 





f 


2122a 

Meiselman-Sumiaation 1977 

Gob®man's testimony, I don't think# but 

MR. MEISELMAN: This is Mr. All®n Goberman's 
testimony# your Honor, Mr. Harold Goberman testified 
that he doesn't remember with whom he went, but he 
thinks it was with a fence contractor. 

This is a man, Allen Goberman, who thinks that 
his brother has been beaten, beaten and yet in evidenc 
Exhibit AO, Allen Goberman'• name was signed to it 
by his wife, as he testified, and a letter was written 
by LenAl to the two brothers, you remember them, 
the excavation people under date of July 6, 1972, 
long before perhaps Mr. Goberman thought he would be 
testifying on that stand in support of his brother’s 
story: 

"Among other things, Tom McNamara seems to us 
to be a conscientious man and I am sure he will take 
sure of the problems related to his building now that 
Harry Goberman has been thrown off the project. 

That is July 6, 1972. Why was this letter 
written, because as late as May 0, 1972, Defendant s 
Exhibit S, the two brothers, the excavation people, 
was still billing LenAl for the work that they had 
dona, not in January or in February but on May 3, 4 
and 5. 


s 
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Read it for youraalvea as to who was doing 
this job, LanAl, Harry Gobarraan, HarMac? I would life 
to know, I think you are antitied to know, and its 
importance will soonba relevant. 

It is also interesting that Mr. Allen Goberaan 
testified concerning his relationship with the 
Merollas. 

Page 1331: "Question: Did you have any 
business dealings with Alphonse M. Merolla at any 


time? 


"Answer: No response. 

"Question: The third man (indicating)? 

"Answer: I am not exactly sure. 

Question: Just answer yes or no or you don't 


know. 


"Answer: I can't answer with a yes or no. 

"Question: Did your brother have any business 
dealings with Alphonse M. Merolla? 

"Answer: Again, I'm not sure if something can 
be considered as a business deal. 

"Question: Did he have any dealings other than 

that which involved the McNamaras, to your knowledge? 

"Answer: One time. 

"Question: Yes or no. 


\ 
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•Answer: Maybe. 

"Question: And did you ever have dealings with 

Alphonse M. Msrolla about anything, other than things 
to do, yes or no, with the McNamaras, answer yes or 
no. 

"Answer: Possibly." 

Now, both Harold and Allen, you have heard 
their testimony, appeared to have had dealings with 
the Msrollas that do not concern Thomas McNamara or 
his son, and perhaps that is why he goes to have a 
drink with him in a bar after he claims they beat 
him up, and those dealings have nothing to do with 
us. 

MR. RITCHIE: I object to the use of the word 

"us." 

MR. MEI6ELMAN: 1 beg your pardon. 

(Addressing jury) With Thomas McNamara. And 
he never discussed it with his brother going home. 

We have heard Mr. O'Sullivan's testimony about 
the money, we have heard his testimony that the wall 
was in danger of coming down, that the roof was 


25 


sagging and that there was a serious drainage problem 
and that Thomas McNamara's main objective was to get 
this job completed. 
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What would ha gain, ladies and gentlemen, by 
not getting it completed? 

Can you think of one reason why he wouldn't 
want this building completed? He had every will and 
every effort on his part, every need, every intention, 
every want, every desire to get this building com¬ 
pleted. How would he stand to gain by not having it 
completed? What was his Mtivation for not having 
it completed? 

Now To* Qill is a detective, he knows Harcld 
Goberman, he knows him to be a dangerous man, he 
knows that Harry told him about June Sth that there 
was an altercation and there was a gun and that Allen 
was a witness. 

Detective Gill goes to see the witness, he sai<., 
"Allen, was there a gun?” 

And Allen says, "No." 

And then some days later he again went to see 
Allen and said in substance, "Allen, was there really 
a gun?" 

And in substance Allen says, "Well, you know 
my brother, believe what you want," because he says, 
Allen, that he thought that his brother had made a 
statement to the police earlier that day, he didn't 
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know what was in the statement but if his brother 
put it in the statement he said to the police officer 
"Believe what you want." 

(Continued on next page.) 
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Nowhere, nowhere in any of the testimony in any 
of the conversations, is there any threat or is there 
a conversation where mention is made of slowing down 
or stopping the job. Only getting it moving. That 
was Tom's intention. 

There comes a time when he signs the contract 
release, leaves, changes his mind. How does one get 
out of it? Very simple for a man who is inventive and 
creative and thinks that various oaths are for differ¬ 
ent purposes, he claims duress and claims he was beaten, 
and that's how he signed it. How else would you get 
out of it if it were you? And I don't mean by that to 
try to place yourself in his position because that man 
is unique. 

Both Allen and Harry testified there was a door. 
And they took him inside and closed the d<^>r. They 
forgot one thing, that there was no door and it couldn’^: 
have been closed. It is unusual and that's why they 
assumed, as most people would, that there was a door. 
This time there wasn't. Allen Gniazdowski said there 
was no door. 

MR. RITCHIE: Objection. That wasn't his 
testimony. 
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THE COURT: Hi3 testimony — I think the jury 
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must rely on its recollection on these matters. If you 
have a reference, would you refer to it? 

MR. MEISELMAN: Page 824: 

"Ouestion: Was there an actual physical door 

there? 

"Answer: I would say no." 

Dottie Tomaselli said there was no door, James 
McNamara says no door. Allen Gniasdowski says he took 
the signatures. You saw him, was he lying? 

John Tew testified that his relations with the 
McNamaras was good. And that 1 s when there came a time 
when Mr. McNamara said to him, if anything happens to 
me or my family or my building, I've got a contract for 
Harry. Is that a threat or is that a conditional 
statement of a frightened man as John Tew said he was. 

He didn't say I am going to kill him. He didn't say I 
have a contract for him. He said, if anything happens 
to me, ray family, or ray building. Who says it that way 
unless they are frightened? Unless they think something 
is going to happen? And please remember, at that time 
Mr. McNamara had already been advised by Thomas Gill, 
and by Desmond O'Sullivan, and by others, of the vicioui 
and violent propensity of Harold Goberman. About the 
murder. 
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Taibbi testified, and I will lat you judge 


Mr. Taibbi for what he is, except I want to call your 


attention to the fact that here ia a man who ia 


attesting to build — I'm sorry, attempting to be a 


auperintendent on a job building a atructure and didn't 


have and had never aeen the apecificationa on the job. 


And he waa forced to admit on croa a-examination that 


with all the experience he had, he told you,ladies and 


gentlemen ,about , this waa the first job he had ever 


tried to auperintendent with no apecificationa. If I 


were to ask you to build a cake ten inches high and 


twelve inches in diameter, wouldn't you ask yourself 


what color, what kind? What should I put in it? will 


there be icing? If so, what kind? How about filling? 


If you can't build a cake without specifications! 


how are you going to build this structure without it? 


And his testimony was further illuminating, all the 


time he saw Harry and Allen on the job, he saw Allen— 


I'm sorry, he saw Harry only two rimes more than Allen. 


Who was building this job, was it Allen or Harry? 


Then he finally testified from his notes. And 


the notes show that it is the last entry for the day 


on June 9th. The last entry in his notes, the last 


entry for the day that John McNamara was on the job 


\ 


25 







2130a 1984 

Summation-Meiselman 

that afternoon and made certain threats. But I refresh) 
his recollection that Desmond O'Sullivan testified that 
on that afternoon John McNamara and Thomas McNamara and 
the other McNamaras were, and the detective from the 
Suffolk County District Attorney, and the District 
Attorney, were meeting that afternoon and evening in 
Mr. O’Sullivan's office. Could John McNamara have been 
two places? And that is carried out by the notes from 
the District Attorney and from Desmond O'Sullivan who 
bills for his time by hours and keeps accurate records 
of it. And most important of all, with respect to 
Mr. Taibbi, his notes show on June 20th he was notified 
by the Town Inspector to stop building. 

Ladies and gentlemen, there has been some 
testimony in this case concerning interstate commerce. 
And his Honor will charge you with respect to inter¬ 
state commerce because it will be necessary for you to 
make a finding with respect to it. And in attempting 
to prove interstate commerce, the Government brought in 
certain witnesses. I will not bore you by going througl 

either their testimony or the documents that were 

» > 

offered. I would respectfully request that you ask for 
those documents and look at them carefully. Everything 
that had to be delivered had to be delivered. 
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Merton Electric testified they didn't finish before 
June 28th because he pulled his men off the job when 
the Town posted the building. And it will be up to you 
to determine if and how and what, if anything, was in 
interstate commerce because without it this case 
doesn't belong in this court. That is the only reason 
this case is in this court, because it was brought by 
the Government under the Hobbs Act which says, and his 
Honor will charge you, requires delay or obstruction or 
affectation of interstate commerce. This was a 
building on Nesconset Highway in Port Jefferson, posted 
by the Town which stopped the job and saidi do not 
proceed because of fine or imprisonment or both, on 
June 20th. A notice of termination was sent by the 
owner, Thomas McNamara, on June 24th. Harry Gobarman 
sent his letter terminating on June 29th. In the 
interim, the Town says no work. 

Was there an affectation of interstate cossnerce 
or is that the ruse or excuse for bringing it here and 
forcing Thomas McNamara to be here today as an accused 
rather than a victim. 

I submit to you, ladies and gentlemen, respect¬ 
fully, that Thomas McNamara doesn't belong here. Be 
shouldn't have been a defendant in this case. Not 
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when you consider that the testimony against him is 
testimony of a man like Harry Goberman, a man who spat 
in his face. And speaking of that — the prosecution 
may say to you and they did say before when they opened 
that Thomas McNamara told Mr. McMullen that he had 
received threats from Harry Goberman. That was a lie 
because he had no witnesses. And it was part of their 
proof to show it was a lie because Agent McMullen got 
on the stand and he testified: sure, I was told about 
the threats, and he rattled them off. Mr. McNamara 
didn't have a witness. Was it Mr. McNamara's job to go 
out and do Mr. McMullen’s job? Strange. Mr. McMullen 
found time to find prosecution witnesses. These men 
were all on the job. They were listed on the payroll. 
Why weren't they interviewed? fou heard them this 
rooming, or was It that Mr. McMullen if he had inter¬ 
viewed them may have found it necessary to throw his 
notes in the garbage as for instance !4r. McMullen 
testified that when he interviews a witness he makes 
what is known as a 302 and by this time all of you 
members of the jury know what a 302 is, you make a 302 
from the original notes and the original notes are 
thrown away. He interviewed John Sini and he made note 
with respect to John Sini. 


it 
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Ladies and gentlemen, I show you Defendant's 


3 

Exhibit BA which was also marked as Govemsent's 


4 

Exhibit 27. This is Agent McMullen's notes on the 


5 

interview of John Sini. 


6 

MR. RITCHIEi Objection, there was no testimony 


7 

that Mr. McMullen took notes. 


8 

MR. FISCHETTI: There was a stipulation. 


9 

MR. RITCHIE* There was a stipulation he wrote 


10 

that phone number down. 


11 

THE COURT: The stipulation is he took down thos< 

> 

12 

two names and teleplione numbers at the tine of the 


13 

interview. 


14 

MR. MEISELMAN: I will not take much more of 


15 

your time, ladies and gentlemen. I just merely want 


16 

to call your attention to the fact that Mr. Go be man 


17 

has not reformed. And that he has no redenning 


18 

features. He testified that he uses the nane Masters 


19 

or Masterson. Ladies and gentlemen, he testified 


20 

falsely in front of you. And I call your attention to 


21 

Defendant's Exhibit AH, where the Department of Consume] 


22 

Affairs of the City of New York issued August 2nd,1974, 


23 

and his application for that same Department — 


24 

MR. RITCHIE: Objection. That wasn't his 


25 

testimony that he only used Masters and Masterson. His 

i 

i 
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testimony was he used Masters, Masterson and Goldman. 

THE COURT: It hardly matters. In any event,he 
used the name Goberman on this occasion. 

MR. MEISELMAN: April 30th, 1972, and in May, he 
was even ordering merchandise on this job. Defendant's 
Exhibit A, I believe, Ll, under the name of Harry N. 
Gobin, Inc. 

His Honor will instruct you that a man need not 
testify or take the stand on his own behalf and that 
you cannot draw any inference from that. If it is 
believed that it is not necessary to take the stand, 
the defendant doesn't take the stand. But you have had 
occasion to observe Thomas McNamara. Can you believe, 
and are you willing to convict him,as to the fiendish 
act that Harry Goberman tells you about? Are you going 
to dignify that story? Can you dignify that story? 
Because, ladies and gentlemen, that is your job. And 
that is what you are going to have to do. And it ia 
within your hands that Thomas McNamara's fate and future 
rests and nobody else's. I don't envy you your 
responsibility. I have been with you long enough, 
longer than I expected. Perhaps too long. If I have, 
I'm sorry. If I have, in any way during this trial, by 
any mannerism or by word, irritated you, it was not 
intentional. I ask you that you do not hold it against 
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Thomas McNamara. And I thank you for your patience 
and listening and I trust that your verdict will be 
not guilty. 

Thank you. 

THE COURT: Members of the Jury, we will adjourn 
now until ten o'clock tomorrow morning. Please do not 
discuss the case with one another or anyone not on the 
jury until it is given to you to decide. 

(The jury left the courtroom.) 

THE COURT: If I were to put in an instruction 
on bystanders, if you want to call them that, I will 
put it on Page 14, just before the last paragraph of 
the charge as you have it. 

The language I am thinking of at the moment, and 
I will read it to you, and than you can look at it, is, 
it is not enough for the Government to show that a 
defendant was present during the commission of a crime 
even if it is also shown that he — I say here knew, 
and it should be must have known -- that he must have 
known that a crime was being committed, it must be 
shown that the defendant affirmatively associated him¬ 
self with the criminal venture and converted his effort 
with one or more others to further the object of the 
conspiracy. 


7 
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NR. RITCHIE: Nay I be excused? Miss Katz will 
handle that. 

MR. PISCHETTI: That is satisfactory. 

MR. LEONE: It sounds all right. I think I 
heard "we agree." 

MS. KATZ: Yes, you did. 

THE COURT: I counted twenty-seven witnesses. I 
will have to ask Mr. Walsh about the number of exhibits 
I got up to forty-five, but that doesn't seem right. 

MR. LEONE: I stopped counting. 

THE COURT: Would you guess that is about right? 

MS. KATZ: There were quite a few. 

THE COURT: Mr. Walsh is able to count them 
because he can count them from his exhibit sheet. 

(A recess was taken at this time until 


October 22, 1974 at 10:00 a.ra.) 
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(The jury is in the jury box.) 

MS.SELTZER: May I proceed, your Honor? 

THE COURT: Yes, Ms. Seltzer. 

MS. SELTZER: Judge Dooling, Mr. Prosecutor, 
Gentlemen of the Bar, Madam Forelady, ladies and 
gentlemen of the jury: 

This case is not a civil action. This case is 
not a suit for breach of contract. This is not one 
where we are being asked to determine cosqc>arative 
damages or liability between the parties in the action. 

This case is a Federal felony prosecution. It 
is a criminal case. It is a conspiracy case. And 
according to the Government it is a case that involves 
interstate commerce. 

The Government would have you believe that ray 
client Alphonse M. Merolla conspired, that is he agreed 
and plotted with the other defendants named in the 
indictment to affect interstate cossaerce through 
extortion. 

/ 

I submit to you, ladies and gentlemen, that the 
evidence that was brought out on that witness stand 
has nothing to do with the charges in this indictment. 

Have you been shown beyond a reasonable doubt 
that there was an affectation of interstate commerce? 

Have you been shown beyond a reasonable doubt 
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$2,009,000. And it was in his best interest, this 
action be won. For if he was to get a verdict against 
these defendants in this action, Harry Goberman woul< 
be well on his way to collecting that $2,000,000. 

Harry Gobenean is a con nan. He has been a 
con nan for the last 20 years or so. He managed to 
convince a Judge that he was insane and needed 
psychiatric attention. And therefore avoided a Court 


date. 


He managed to convince the District Attorney s 
office that he was so essential a witness in a 
murder prosecution that the evidence shows he was 
granted immunity in that murder case. And now he has 
managed to con the Government of the United States. 

He has used this Court. He has used the 
prosecutor's office and now trying to use you the jury 
to satisfy his own selfish greed and desire for 


When you retire to the jury room you can take 


any of the exhibits that have been mark 1 into evidenc 
in with you and examine them. You can also take in 
with you a copy of that indictment. I ask that you 
take it and read it and you follow the law as Judge 
Dooling will give you in the charge at the close of 
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summations. I ask that you ask yourselves, does the 
evidence that was brought out from that witness stand 
satisfy the charges in this indictment? 

Have you been shown beyond a reasonable doubt 
that there was a conspiracy? 

Have you been shown beyond a reasonable doubt 
that there was an affectation of interstate coamerce? 

Have you been shown beyond a reasonable doubt 
that any extortion ever in fact occurred? 

There are four separate trials occurring here. 
And you will have to render a separate verdict to 
each defendant. But I ask you again, has there been 
any evidence to show you so overwhelmingly that 
Alphonse Merolla was ever involved in any conspiracy? 

There are certain facts that are not disputed 
in this action. No one disputes that Harry Goberaan 
gave Thomas McNamara a check for $1,300 and no one 
disputes the fact that a trailer was given over by 
Harry Goberaan to Thomas McNamara. But these items 
were not given over through any form of coercion, 
they were given over because Thomas McNamara on June 
5, 1972, had extended an advance to Harry Goberman, 
a huge amount of money. It was because of that Harry 
Goberman agreed to sign over these items. If there 
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had been any extortion on June 5th, do you think 
Harry Goberman would have gone back to work on June 6t 
Do you think Mr. McNamara would have continued to 
advance him money? Do you think he would have 
allowed him to continue on the job if he had been 
extorting property from him? 

There was one thing very interesting about the 
check for $1,300. You can take it into the jury room 
and look at it. Harry Goberman would have you believe 
that this $1,300 check was sent out under duress. He 
told you that John McNamara went out and got a check 
and brought it in and forced him to sign it. I ask 

you to do this, I ask you to compare the code numbers 

on this check with the code numbers on the other two 
checks that Mr. Goberman had filled out. There is 

one to Double M Construction Company for $1,500 and 

one to Kenneth Hooker, whoever he may be. And there 


is something very interesting when you examine the 
checks. While the $1,300 may not have Harmac written 


on the top, you will note that it has exactly thesaau 
code number, the code number of Harry Goberman's 
account written on the bottom. 

John McNamara didn't dig up some check from 
some office at McNamara Buick. Harry Goberman used 


4 
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it was in Harry Goberman' best interest to get out 

of that contract. He wan doing an inferior job. The 
walls were cracking, the ceilings were sagging, and 
the cement was watery. One or two days earlier the 
Town of Brookhaven had posted that property because of 
the defective beams or walls. 

MR. RITCHIE: . Objection. There has been no 

testimony whatseover — 

THE COURT: That's right. 

MS. SELTZER: In any event, the property was 
posted. The evidence is that building was forced to 
stop because of the posting from the Town of Brookhaven 

Harry Goberman had gotten into a project way 
over his head. He cheated his brother Allen, an 
experienced and presumably reputable contractor, out 
of the job. You will recall Allen testified he was 
under the impression he had been negotiating for the 
McNamara deal. Ituas only sometime later when he 
drove by and found out in fact Harry had sneaked into 
the deal and convinced Mr. McNamara he had in fact been 
the original contractor on the Zigler Motors showroom. 

He formed a new corporation, Harmac. Harry 
Goberman who presumably never built a building before 
on his own soon discovered it was not quite as easy as 
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he thought to build a building. He may have been able 
to con people, but building a building is quite anothex 
thing. He had the building inspector breathing down 
his neck; Mr. McNamara who had evidence of kickbacks — 

MR. RITCHIE: Objection, your Honor. There 
never has been any evidence of kickbacks. 

THE COURT: There was evidence of charges of 
kickbacks. There was no evidence of kickbacks in fact 
exacted. 

MS. SELTZER: It was the best possible solution 
for Harry Goberman to accept the offer of $25,000 and 
sign the release. There was no need for anyone to 
coerce Harry Gobe naan or threaten Harry Goberman or 
extort anything from Harry Goberman. Harry Goberman 
was given a good offer and he accepted it. 

Dorothy Tomaselli was there, Alex Niaxdowski 
was there. They said there was no pushing and shoving. 

MR. RITCHIE: Objection. 

THE COURT: They observed nothing while they 
were there. 

MS. SELTZER: Your Honor, I request Mr.Ritchie 
not constantly interrupt — 

THE COURT: No, he must interrupt if there is a 
misstatement in fact so it may be corrected immediatel] 
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That is only if there is a misstatement, and not 

interrupt for the sake of interrupting. 

MS. SELTZER: Thank you. 

MR. RITCHIE: Thank you, your Honor. 

MS. SELTZER: There were no guns and blackjacks. 
Only a perfectly normal discussion between Harry 
Goberman and John McNamara, about a clause in a 
contract before Harry Goberman was to sign it and be¬ 
fore it was notarized. Does this have the air of 
extortion? Somebody who is discussing a clause in a 
contract before he signs it and has it notarized? 

I suggest one more thing about the date of 
June 28th. First of all, there is no evidence that 
Thomas McNamara was ever present in that room on 
June 28th. There is not one witness that has testifie* 
either for the Government or for the defense who ever 
saw Thomas McNamara in that room on the 28th. If he 
in fact had been the leader of this conspiracy as the 
Government would suggest, wouldn't he have been there 
on the 28th? But no, it was John McNamara who was 
present on that date. Thomas McNamara had had his 
attorney Timothy Shea prepare a release some three 
weeks prior to the 28th of June, presumably he had 
been negotiating for an agreement to that release for 
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MR. RITCHIE: Objection. There has been no 
such testimony. 

MS. SELTZER: I submit it is fair for me to 
make conclusions from the evidence. 

THE COURT: You must make it clear to the jury 
that you are asking them to infer. 

MS. SELTZER: I did say pi’esumably. 

THE COURT: That isn't good enough. 


(Continued next page.) 
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MS. SELTZER: (Continuing). You may infor during 
this period of time that Mr. McNamara, Thomas McNamara 
had that release in his possession. He was negotiating 
with Harry Goberman to sign that release. 

I submit to you that Harry Goberman finally 
agreed to sign that release on June 28th because it ha^ 
been a day or two prior to this time that the Town of 
Brookhaven had posted the property. 

Harry Goberman knew that the game was up. And 
Harry Goberman knew it was in his best interest to get 
out of that contract. It was one thing to fight with 
Thomas McNamara over the quality of the workmanship 
but quite another thing to have the Government and 
Brookhaven complaining about the building or the 
structure of the building. So Harry Goberman signed thjs 
release and Harry Goberman agreed to get off the job 
site. 


Harry Goberman did this only because it was in 
the best interest of Harry Goberman to do so. 

During the course of my summation, I can try to 
anticipate as many arguments that the prosecution will 
make as possible. Neither me nor my co-counsel can 
Anticipate all the arguments and we will not be getting 
an opportunity to rebut any arguments the Government 
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may make. I am asking you to do this, when you go 
back to the jury room to deliberate, think what we 
would say if we were given the opportunity to rebut 
the prosecution's arguments and argue with your fellow 
jurors and present them what you think we would argue 
were we given the chance. 

I assume one argument Mr. Ritchie will raise 
is what happened to the $25,000. Harry Goberman 
testified that he never received $25,000 for which he 
signed a receipt. I submit to you that Harry Goberman 
lied when he told you he had never received the $25,000. 
And it is perfectly consistent with everything we know 
about Harry Goberman to assume he lied when he told you 
that. It is to his own advantage if he claims he never 
received the money to attempt to gain it again in a 
future civil action. 

What happened to the money? We know there was 
$25,000 in that room. We know that James McNamara 
testified yesterday that he had gotten $20,000 in cash 
from the bank and $5,000 that was on hand at McNamara 
Buick. Did they bring $25,000 in cash in that room 
because they were expecting to threaten and beat up 
Harry Goberman? Is that how you go into a negotiation 
of the type that Mr. Ritchie would have you believe 
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occurred? 

I submit that in all probability Harry Goberman 
did receive that money. It is possible and assuming 
now this was not an unharmonious business transaction 
it is possible he did not want to walk £long the 
streets with $25,000 in cash. It is possible he asked 
James McNamara to put it back in the safe at McNamara 
Buick so that he wouldn't have to walk around with it. 
It is possible he applied it to we’l over $30,000 that 
had been advanced to him by Thomas McNamara. It's 
even possible that he hid it somewhere in the seat of 
his automobile and it wasn't found by the police. 

But the point is, is it consistent with what we know 
about Harry Goberman and the facts in this case to 
assume that he did in fact get that $25,000? And I 
submit to you that it is perfectly fair to assume that, 
This was notarized and this was a witnessed trans¬ 
action. This is not the type of transaction that was 
accompanied by beatings and guns and blackjacks. 

I also anticipate Mr. Ritchie presumably will 
try to make some great to do with the word Colombo 
about which he screamed and yelled in his opening 
statement — 

MR. RITCHIEt Objection to the characterization. 

« 
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THE COURl?: I didn't quite hear it. 

(Whereupon the above was read by the reporter.] 

THE COURT: Please attempt not to characterize. 

MS. SELTZER: I presume he won't attempt to 
scream and yell about it in his summation as he did 
in his opening. 

The evidence shows Harry Goberman never told 
anyone at the grand jury that such a word was used at 
the trailer before. Harry Goberman probably brought 
this in because he watched a Grade B movie the night 
before or read a spy thriller and knew it was the type 1 
of word that would bring in some connotation with it. 

I submit it is totally a figment of his 
imagination. 

There are further allegations in the indict¬ 
ment which we do not dispute. That is Al Merolla was 
in fact present on June 28th, 1972. And possibly on 
June 5, 1972. Al Merolla was the brother of Angelo 
Merolla who was a sales manager of McNamara Buick. 

If any of you have any dealings with cars and 
showrooms or have bought cars, you may or may not be 
aware of the fact that many people hang around the 
showrooms. It is perfectly consistent for Al Merolla 


25 


to visit his brother once or twice a week as the 
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2 

evidence shoved. It is perfectly consistent that 


3 

Al Merolla who possibly lived in a neighborhood would 


4 

stop by and talk to people at McNamara's. 


5 

MR. RITCHIE: Objection. There is no basis 


€ 

from the testimony — 


7 

THE COURT: I don't think there was any evidenc: 

i 

8 

where he resided. 


9 

MS. SELTZER: It is perfectly coneistent with 


10 

everything that we have heard that Al Merolla would be 


11 

present on some occasions at McNamara Buick. Most 


12 

probably Harry Goberman had seen Al Merolla many times 


13 

there before, but it was very convenient for him to 


14 

add Al Merolla to the grand tale. It was convenient 


15 

to Harry Goberman to add some credence to this tale 


16 

because he knew that in fact Al Merolla was in and 


17 

about McNamara Buick on numerous occasions. 


18 

But is in fact Al Merolla this person who was 


19 

brought in by Mr. McNamara to threaten Harry Goberman? 


20 

Is that consistent with what we know? Al Merolla is 


21 

not a person who is unknown to either Harry or to 


22 

Allen Goberman. He is not the unknown outsider, he 

i 

23 

is a person, by Harry Goberman's own testimony, that 


24 

he had business dealings with, but nothing to do with 


25 

Harmac during the period in this indictment. He is a 

! 


\ 
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person who according to Allen Goberaan very possibly 
went drinking with Harry after this alleged beating 
on June 5th. He is a person who in Most probability 
also had business dealings with Allen Goberaan. 

You heard that from these witnesses themselves. 
If that is in fact what the truth is, how is it con¬ 
sistent with the theory that Alphonse Merolla was therie 
to threaten Harry Goberman? 

You recall that Allen Goberman testified he 
never discussed these meetings with his brother. His 
brother never discussed these meetings with him. Thero 
is one thing very peculiar that he said on page 1330 j 
I recollect one of the parties nameb. Possibly my 
brother going with them and thinking, how strange, he 
was just beat up and now he goes across the street to 
drink with them. How strange. Well, it's not so 
strange if there was no animosity between the people. 

It is not so strange if Alphonse Merolla never beat up 
Harry Goberman. Doesn't it seem a little bit strange 
that Allen and Harry never discussed what supposedly 
occurred in thatroom? 

I suggest to you the reason they never discussec 
it is because it never happened. Try to put yourself 
i° the position of Allen Goberman who claimed he was 
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standing outside the room and in that room ha claimed 
his brother was being beaten or believed so. Could 
you imagine you or any members of your family or any¬ 
one you know standing there and not doing anything, 
and when the person comes out of the room not saying 
anything or not asking what happened? And not asking 
"Are you okay?" And not having this person tell you, 

I just got beaten up? I submit to you ladies and 
gentlemen, it just doesn't make sense. 

There are two observations I would like to make 
first of all Port Jefferson is apparently a very 
small town. Things seem to occur there that don't 


occur here in Brooklyn or Queens. Everyone apparently 
knows everybody else in town. McNamara Buick is on 
Main Street, and they really meant Main Street. 

The second observation is this, how could 
Harry Goberman who admittedly a business acquaintance 


of Alphonse Merolla and apparently 


times drinking 


companion of his, how could Harry Goberman 


into 


Court and make up a story about Alphonse Merolla? I 
submit to you any man who could cheat his brother out 
of a construction contract, participate in the plannin 
and possibly the execution of a murder of a business 


acquaintance, hijack a truck with a loaded gun and 
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possess numerous aliases, and commit numerous perjurie 
do you think such a man would hesitate for one moment 
to com in and concoct a story like that which he told 
you? 

(Continued on next page.) 
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MS. SELTZER (continuing): I told you in my 
opening statement the evidence would show Harry Gobarman 
to be a totally amoral individual. I suggest to you 
that this is in fact what has been substantiated. 

Harry Goberman, who claims he was beaten about 
his entire body with blackjacks, thrown to the floor, 
stripped naked and kicked. 

By the way, can you imagine that he was really 
stripped naked, in an office with no door, with 
secretaries and businessmen and office managers and 
workers coming in and out? Do you think he was really 
stripped naked, the way he tried to describe here in 
court? 

Harry Goberman, who claims that he went 
immediately to a doctor. The doctor said it wasn't unti 
8:30 that evening that he saw him. 

Harry Goberman, who says he was so severely 
beaten, notice the observations of redness as testified 
to by Dr. Punturo which he observed some nine or ten 
hours later could have just as easily come from taking 
a hot shower or some allergy or some self-abuse. 

MR. RITCHIE: Objection. 


THE COURT: I am sorry. 

MS. SELTZER: I believe that when Mr. Meiselman 
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read the definition of the term into the record, your 
Honor, it said that such redness could be caused by heat, 
it could be caused by a rash. Correct me if I'm wrong. 

But that's the evidence as I recall it and you, 
the jury, are the ultimate judges of the facts. 

But I ask you, if you heard that. 

I submit to you that it's possible that Harry 
Goberman could have inflicted that redness upon himself 
or whatever type of redness it was. 

It wasn't even so severe as to merit the term 
"black-and-blue." 

Harry Goberman, who says that he never commits 
perjury, especially here in court. But, he told you 
that he was given pills for pain and the injuries that 
he suffered by Dr. Punturo. 

Those pills, what do we know about those pills? 
Harry Goberman was never given any prescription for 
pills. Me was given a prescription for some ointment, 
for some type of infections which had nothing to do with 
anything that could have occurred that day. 

Is this the Harry Goberman who would have you 
believe he would not commit perjury in this courtroom? 

This is the Harry Goberman who has the audacity 
to come in here and commit perjury after perjury after 
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2 

perjury. 


3 

This is the Harry Goberman who tells you with a 


4 

straight face he has never been prosecuted for perjury 


5 

and he does not anticipate being prosecuted for perjury. 


6 

He's under the wing of the Govenrwsnt and he has no 


7 

7 

fears at all. 


8 

Unless you accept, totally accept Harry Goberman' 

i 

9 

testimony, I submit that there has been no corroboration 


10 

whatsoever of anything that occurred in the room on 


11 

either June 5th or on June 28th. 


12 

I submit to you that Gary Taibbi, the constructs 

t 

13 

superintendent on the project, has contributed nothing 


14 

to the corroboration in this matter. 


15 

One thing. Gary Taibbi told us about his notes. 


16 

I think you will recall that he told us, very, very 


17 

affirmatively, that his notes showed that it was the 


18 

26th of June when he came in and had the file cabinets 


19 

taken out or when someone came in to take out the file 


20 

21 

cabinets. 

Mr. Camarva's notes, testified yesterday, told us 


22 

vorv » vary affirmatively that it was the 27th that those 


23 

file cabinets were taken out. 


24 

Whether or not is was the 26th or the 27th is of 


25 

no great import, but the question is, is it possible that] 

i 
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Gary Taibbi was never asked that. 

I submit again that he was never asked that be¬ 
cause none of these men were ever present at the job 
site. 

I think it is apparent that for whatever reasons 
of his own, Gary Taibbi wished to support the testimony 
of Harry Goberman. 

I also told you in my opening statement that I 
would reserve decision *s to whether or not Alphonse M. 
Merolla would testify. He has pled not guilty and by 
this plea of not guilty he has put into issue every 
element of the crime involved. Judge Dooling will be 
sore specific, as I said, with what these elements are. 

But, unless you find that Alphonse Merolla is 
guilty beyond a reasonable doubt of each and every 
element of the crime of extortion and conspiracy, you 
must find him not guilty. 

I have no doubt that you will accept Judge 
Dooling's charge, that you cannot make any inference 
whatsoever that his or any other of the defendants 
failure to testify. 

I think it became clear to all of us last Friday 
that this trial had gone on far enough, that the 
Government had failed to meet its burden of proof, and 








2162 a 


2015 


Summation-Seltzer 

by having us make you sit through a week or two of 
further testimony would accomplish nothing. That is why 
** wa » counsel's decision not to have any of the 
defendants testify. 

I submit that if you find that the testimony of 
Alex Gniazdowski, who notarized the release, and 
Dorothy Tomaselli, who witnessed it, was truthful, then 
I suggest that on that ground alone you must acquit 
these defendants. 

These two witnesses were present during the 
signing. They saw Harry Goberman discussing the 
contract. 

Either Dorothy Tomaselli and Alex Gniazdowski 
are perjurers, or Harry Goberman is a perjurer. 

How do you decide who is telling the truth? You 
must apply your own common sense, your intuition and 
your personal abilities to comprehend what is right and 
what is lies. 

You must evaluate what you know about each of 
these witnesses in trying to determine whether or not 
he has committed perjury. 

task is to determine whether the Government 
has proven each and every element of the crime of 
conspiracy to affect interstate commerce through 
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extortion. And I ask you, do you have a doubt? Would 
you hesitate on the evidence that has been presented by 
the Government? 

Do you have the same type of hesitancy that would 
cause you to hesitate in making the most important 
decisions of your own life? Have you been convinced to 
a moral certainty that the Government has — 

MR. RITCHIE: Objection. 

MS. SELTZER: Has met its burden of proof? 

THE COURT: Yes. Do not instruct the jury. I 

will take care of that matter. 

MS. SELTZER: We are not dealing with possibili¬ 
ties or probabilities. You do not find somebody guilty 
of a crime because you think he is possibly guilty or 
probably guilty. The standard is beyond a reasonable 
doubt. 

I suggest that if you examine the record and 
examine your own consciences and decide what you 
believe really occurred on June 5th and June 28th, then 
you will find Alphonse M. Merolla and all the defendants 
in this action not guilty. 

Thank you very much. 


(continued on next page) 
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THE COURT: Mr. Leone. 

MR. LEONE: If it pleases the Court, iny 
colleagues at the bar, Ms. Katz, Agent McMullen, Mr. 
Ritchie, ladies and gentlemen of the jury, as you 
know I represent Alphonse Merolla. My name is John 
Leone. I have one basic request to make of you. 

I wish to emphasize to you, ladies and gentle¬ 
men, please, decide this case on the evidence before 
you and nothing more and nothing less. Please do 
not decide this case on the personalities of the 
lawyers or on anything else that is not in evidence 
in this case. I have been, myself, a prosecutor for 
five years. 

MR. RITCHIE: Oh, objection, your Honor. 

MR. LEOt.E: I'm about to say something nice. 

MR.RITCHIE: It is still objectionable. 

MR. LEONE: I will n nevertheless, say it. 

MR. RITCHIE: Well, I thank you then. I object 
to that comment. 

MR. LEONE: Mr. Ritchie's credibility i3 not 
in issue at this trial He has not been a witness 
at this trial. I have no reason to believe that he 
is anything less than an honorable attorney. His 
duties, however, are to prosecute the case, to 
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present: the. evidence. 

So, in my humble opinion, ladies and gentle¬ 
men, you are making a mistake if when you go into 
that jury roam and after you have been instructed 
by the Court as to the law of the case, you start 
talking about the lawyers. Mr. Ritchie said this, 
Mr. Leone sat there and said nothing for a long 
part of this trial and made a lot of faces maybe. 

It is not fair to the defendants. If you 
want to give the defendants in this case a fair 
trial, base your decisions on the evidence and the 
documents that have been introduced in evidence. 
Nothing more and nothing less. I ask nothing more. 

If you do that, I will be satisfied that my 
client received a fair trial. I'm not going to go 
into the credibility of Mr. Goberman. You've heard 
all about it. You've watched him. You are adults. 
You have a lifetime of experiences and there is no 
lawyer who can stand up here and say, I think he's 
a bad person or I think you should believe him. 

It’s not important what the lawyers say. It 
is important what you say because you are the 
judges of the facts here. You have to decide, not 
the lawyers, not even his Honor, Judge Pooling, 
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can decide who you should believe. And to what ex¬ 
tent. That ia for you to do. This you must do. When 
you examine the evidence against my client, Alphonse 
Merolla and you examine the indictment and the alle¬ 
gations against him, you have to decide whether the 
government has established hia guilt to your satis¬ 
faction, beyond a reasonable doubt. 

If the answer is no, they have not, then you 
must acquit Alphonse Merolla. You must by your 
verdict say, the case against Alphonse Merolla has 
not been proven. That is your sworn duty. Nothing 
more, nothing less. 

Ladies and gentlemen, I will not, because it 
has been done, go over the testimony of the various 
witnesses. I can tell you thi3, and you need not 
accept what I tell you — that HaroMGoberman states 
that on June 26th, Alphonse Merolla beat him up. 

He testifies to no conversations had between 
him and ray client. As a matter of fact, no witnoBs 
at this trial testifies that they heard my client 
say anything. Yet, there is a conspiracy indictment. 

I suggest to you that is the evidence against 
A lphor.se Merolla. If you have all that, that is 
proof beyond a reasonable doubt, to your satisfaction, 
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that he committed the crime of conspiracy, to 
conmit extortion, then you convict him. Okay? 
not, I say to you, you must acquit. 

Thank you. 

(Continued on next page.) 
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2 

THE COURT: Mr. Fischetti, 


GR/nc s 

HR. FISCHETTI: Thank you. Judge. 


2 am 3 



4 

Judge Dooling, my colleagues at the defense 


5 

table, prosecution, Mr. McLean, Miss Katz, Mr. Ritchie 

I 

6 

ladies and gentlemen: Qood morning. 


7 

The last time I could speak to you. My name 


8 

is Ronald Fischetti and I represent John DeLiso. 


9 

It's the last time that I can give to you very briefly 


10 

what I consider to be the cogent arguments In your 


11 

consideration of the evidence so that when you go 


12 

into that Jury room you can determine whether there Is 


13 

a reasonable doubt as to the guilt of John DeLiso or 


14 

there is no reasonable doubt. 


15 

Now, you heard in our openings, you heard from 


16 

Judge Dooling, you'll hear from me, you've heajrd from 


17 

every defense counsel, that an indictment is not 


18 

evidence. It's merely a piece of paper. It's the 


19 

way to start a lawsuit. It bring John DeLiso into 


20 

court. He stands up here, he says, I am not guilty. 


21 

It frames the issues and that's why we are here. 


22 

Remember that. That's Important. 


23 

But the title of the indictment is the 


24 

United States of America v. John DeLiso. That’s 


25 

pretty impressive. So I ask you to remember that we 
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are all the United States of America. You are, I am, 
the Court Reporter, John DeLiso. It's a form of 
pleading;. I submit to you that after you review the 
evidence and after you hear my very brief remarks , 
you may decide that the title of this action may well 

have been Goberman v. John DeLiso. 

Now, you heard us talk about a presumption of 
Innocence that exists. John DeLiso Is still presumed 
innocent right here In this courtroom and the pre¬ 
sumption exists with him while you are deliberating 
his case. 

The Government's case, it turns largely on 
the testimony of Harold Goberman. That,I think 
you are all aware of now. I submit to you, if you 
do not believe Harold Goberman, the case Is over. 

You must send each and every one of these defendants 
home. And you must .ludge his credibility. 

Credibility, ladies and gentlemen, simply meansl 


believabillty. And in determining his credibility, 
his believabillty, we have rules that you may employ, 
one of which is this: If you determine that Harold 
Goberman lied to you about any material fact that he 
testified to, you may disregard his entire testimony. 

You have that right, also, in considering his 
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testimony, his credibility, his believability, you 
have the right to consider his background and his 
motive for testifying. 

Now, concerning his background, I'm not going t 
speak to you at length because co-counsel have covered 
it, I believe, better than I could. But we know 
from him that he is a convicted felon, on at least 
two occasions. That he used a gun to hijack a truck, 
that he used numerous aliases*- aliases simply mean 
phoney names — to collect money, to get services. 

He did all these things and he admitted them to you. 

They are not in dispute. I ask you Just to 
consider that alone by itself, nothing else. Doesn't 
that give you a reason to hesitate before you would 
believe this man? And more than that. Judge Dooling 
summarised his testimony in that he actually planned 
anurder. The taking of another human’s life. 

The man was murdered. That we know. 

Now, why did he do all these things, I submit 
to you, the planning of the murder he said, through 
his testimony, to protect an investment. The aliases, 
phoney names, for services. Honey again. Hijacking 
a truck? His crimes? Money. What do you think a 
man like that would do for two and a half million 
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dollars? That’s a motive. And Judge Dooling is golnji 
to tell you in hi3 charge that you may consider a 
person’s motive for testifying. 

I say to you, most respectfully, that two 
and a half million dollars, ladies and gentlemen, 
is a powerful motive to fabricate a story. 

Now, you know by now that we can't speak again. 
This is our la3t opportunity. It's our last time in 
the box. Mr. Ritchie is going to speak next and let 
me Join with my colleague, Mr. Leone, to say that 
personalities have no place in this courtroom, I belies 

I want my client '3 fate decided on the evi¬ 
dence, not on whether Mr. Ritchie is a better lawyer 
than I am or I'm a better lawyer than he is or he's 
handsomer than I am or speaks better than I do. Just 
on the evidence. 

Now, he speaks last and I can't speak again. 

And I don't know what he is going to say. But I 
don't sell him short and I anticipate he may stand up 
here and he may say:"Well, Mr. Plschetti said all 
these bad things about Harold Goberman. I admit 
them. Harold Goberman Is a felon. You heard me bring 
that out. Harold Goberman used phoney names. I'm not 


denying that. Harold Goberman nlanned a murder, sure 
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"But, ladles and gentlemen, we didn't pick 
him, I didn't pick Harold Ooberman, they picked him 
when they extorted from him." 

I say to you, ladies and gentlemen, there 
is a falacy in that argument because here lnthe 
United STates of America, my client and every one of 
these gentlemen are presumed innocent. Hot guilty. 
So don't be fooled by that. 

Let me tell you something else: Suppose 
Judging DeLlso's fate turned on Harold Ooberman and 
I called him as a witness? Forget about this case. 
Harold Ooberman is my witness. I call him. Harold 
Ooberman take the stand. He takes the stand. 

Mr. Ritchie on his cross-examination brings 
out that beta a felon, that he planned a murder, that 
he used aliases, that he did all these things that 
you heard, he brings it out and he's my witness. 

I call him. How much time would you spend on his 
credibility, if I called him, if John DeLlso called 
him? 

And 1 say to you, we're entitled to no less. 
Simply because the Oovernment called him with all 
the majesty you may thing that implies we are 


entitled to no less In this courtroom 
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2 

Alan Qoberman? He also mentioned my client. 


3 

Took that witness stand, swore an oath to tell the 


4 

truth. And he told you, ladies and gentlemen, that 


5 

on June 5th, he was at the McNamara's and on June 5th, 


6 

eh was outside the room and on June 5th he was outside 


7 

the room with a man and while he was outside with 


8 

this man, conversing in generalities for ten, fifteen 


9 

mintues, things may have been happening inside. 


10 

He heard a commotion. He stepped in. He saw 


11 

a gun. All these things happened while he's outside 


12 

and that man is outside. And he testified under oath 


13 

that that man wasn't involved in what's happening 


14 

inside. He was outside with him. That's what he 


15 

said. 


16 

And he was asked by Mr. Ritchie to identify 


17 

that man. And he looked around carefully, ladies 


18 

and gentlemen, at everybody in this courtroom and he 


19 

said, "He’s not at that table. He's not there." 


20 

Direct examination. 


21 

On cross-examination, he remembered that maybe 


22 

he was at the table, and further on cross-examination 


23 

he remembered that he told Agent McMullen who that 


24 

man was. And he said to Agent McMullen, four months 



25 


after this happened, that that man was my client. 
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Important? No. Esther he's outside the room where 
nothing is happening or he's inside the room with the 
gun. NOt important at all. 

If you have any doubt about it, think of Agent 
McMullen's testimony. He's a trained investigator. 

He said that Alan Ooberman told him that my client was 
outside the room with him. During that time if this 
happened, where are the other witnesses? Where is the 
picture of my client with Ooberman? He got a picture 
of Spatarella and Ooberman. Where are the fingerprint j? 
Where is the scientific test? Where is anything in 
this case connecting John DeLlso with this case other 
than the testimony of the Gobermans? 

Consider this, if you will, Ooberman testified 
that on June 5th, he met with some or all of these 
defendants at two restaurants; Candlelight and Chuckle's 
Diner. 

Now, the Government,at least. Agent McMullen, 
knew about this through Ooberman's statement in 
October of 1972. Did you see one person come in, take 
this witness stand, and say, "Yes, I saw them together). 
They were in a booth shouting, arguing, there was a 
knife, there was a commotion." One person? 

Where did this happen? In a desert? It 
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I submit to you, moat respectfully, that in 
order to believe Harold Goberman you must, in that Juj 
room, with reference to the June 28th meeting, call 
Dorothea Tomaselli a perjurer. And I say, why? 
Because she worked for Tom McNamara? Is that a 
reason why she’d take this witness stand, swear an 
oath to tell the truth and lie about these people 
being there, lie about John DeLiso being there, lie 
about John DeLiso taking Goberman to a cab? Would 
she dothat? 

You saw her. You Judge her. You remember 
how much time Mr. Ritchie spent with her on cross- 
examination? You remember if he shook her story? 

How many felonies did she admit to? How many aliases' 
How many murders did she plan? Judge her credibility 
against Goberman’s. John DeLiso will abide by 
the result. 

I’m finished now. I ask you to decide the 
case on the evidence. It is a very easy thing to 
go into that Juryroom and use other standards. It 
Is a very easy thing to say presumption of innocence, 
burden of proof, reasonable doubt. Just fancy words 
for lawyers. 
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It is a very easy thing to say, they told us 
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an Indictment Is a piece of paper. It's not any 
proof. 

Why are they here? Where there Is smoke there 
1* fire. You can do that. We will never know. But 
I ask you to abide by your oath as Jurors and come 
out and send everybody home to their families. 

MR. RITCHIE: Your Honor, may we have a recess? 

THE COURT: Yes, I think this Is a Rood time 

for our recess. 

MR. RITCHIE: Thank you. 

THE COURT: Please, members of the Jury, do not 
discuss the case with one another or anyone not on 
the Jury until It is given to you to decide. 

(The following occurred in the absence o f the 

J ury.) 

THE COURT: All right, gentlemen. 

(Recess taken.) 

(continued next page.) 
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(The jury is in the jury box.) 

MR. RITCHIE: May it please the Court, Ms. Seltser 
Mr. Fischetti, Mr. Gillen, Mr. Meiselaan, Me. Leone, my 
associates. Forelady Kirk, Ladies and Qentlementof the 


Jury. 


This is my second and last opportunity to speak 
to you. It is now the time for summation. The defense 
has preceded se. The Government has the opportunity to 
speak last, and the Government has the full burden of 
proof in this case. The Government must prove beyond a 
reasonable doubt each and every element in this offense 
The purpose of the summation is for each of the 
parties to give you their interpretation of the evidence 
I will be calling evidence to your attention in this caa 
evidence that I s.bmit is important in this case. I wil 
also be asking you to draw Inferences from the evidence 
that is presented to you. I believe they are proper in-j 
ferences. You may not agree, and it is up to you, the 
jury, to decide the facts, and to make the final deter¬ 
mination. It is not my job in this summation to give 
you any idea of what the law is. The law is for the 
Judge, and the Judge will instruct you on the law in wtwjt 
is called the Charge. 

I will be discussing evidence, and when I discuak 


il 


I 
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It, it will be as I recall it. 


2031 


As has been said to you before, my recollection 
is not what governs, it is your recollection. If at anj 
time during the course of your deliberations you have ar 
doubt as to what the actual evidence is, it is all right 
here in the transcript, and you can ask to have it read 
back, and you can make your determinations on a fully 
refreshed recollection. 


While I am asking you to draw inferences, and while 
I am interpreting the evidence, I may at times say that 
I believe something to be true. As Mr. Leone pointed out 
and Mr. Fischetti pointed out, what I believe is iomatex- 
ial in this case. You are the deciders of the facts. 

It is up to you to decide. 

If I say, I believe, forgive me, because all I 
mean to say is I submit that a certain fact is so. I 
submit it to you for your consideration to reject or 
accept it as you see fit. 

I said I wouldn't instruct you on the law, and I 
am not going to. I want to call to your attention cer¬ 
tain of the Judge's Charge, and the only Charge I want 
to bring to your attention concerns Conspiracy. The 
Judge will instruct you on the law as to Conspiracy. Hai 



W 


will instruct you that it need not be a formalised agre 
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raent. It doesn't have to be in writing. He Will infortf 
you a Conspiracy can be inferred, inferred from the 
actions together of a number of people to a certain end,] 
And it is the Government's submission that in fact the 
defendants on trial, and others, together, acted so as 
to extort from Harry Goberman certain documents. 

The Judge will also instruct you on what is or 
what is not affectation of commerce. The Government 
has presented a number of witnesses with respect to the 
question of interstate commerce. Mr. Murphy, from Gen¬ 
eral Motors testified, and a number of documents were 
submitted along with his testimony. A Mr. Anderson froi^ 
Omaha, Nebraska, I believe the first Government witness, 
he testified concerning the delivery of documents, light] 
poles, to McNamara Buick, from Omaha, Nebraska. 

Mr. Little, one of the very first of the Govern¬ 
ment witnesses to testify, testified to when those light| 
poles were installed. They were installed in July, lat< 
July of 1972. 

Mr. Cifarelli testified, he testified concerning 
steel products that were submitted. And he submitted 
certain documents now in evidence. 

And Mr. Brady testified. Mr. Brady testified, I 
believe, last Thursday. And he testified to the install^- 
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tion, the purchase from New Jersey, an installation of 
overhead doors in the McNamara job site, and he testi¬ 
fied that those doors were not installed finally and 
completely until July of 1972. 

The Judge will instruct you as a matter of law yc 
may find on the evidence presented by the Government thi 


there was an affectation of 


rce. I will say no moi 


about interstate 


ce. I will go to another element 


of the crime, and that is the extortion. 

As the Government noted in its Opening, and as 


defense counsel noted in their Openings and Summations, 
Harry Goberman is the chief Government witness. The 
credibility of Harry Goberman is very important. It mu 
be very important in your considerations. 

In the defense Opening, you will recall Mr. Gill 
called Mr. Goberman a man of bottomless corruption. An 
Ms. Seltser, in her Opening, called him "not a normal 
human being." 

The Government, through its direct examination o 
Harry Goberman, and in its opening, laid out his back¬ 
ground. His background of two felony convictions, one 
of which was in Pederal Court, a Federal hijacking char 
Laid out by stipulation, and read to you by the Judge w 
his testimony in a murder trial. His testimony, in whi 
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he admits under immunity that he had in fact conspired 
to murder an individual. He testified on direct, and 
it was brought out in the Government's opening that he 
was associated with racksteering, particularly one 
Salvatore Spatsarella. 

But the question in this case is not whether you 
want Harry Goberman in your family, or whether you want 
to marry him, or whether you want your sister to marry 
him, or whether you will buy a used car from him, or 
whether you will have him build your building. The ques 
tion you must consider and must decide in this case to 
convict is whether or not in this particular case, and 
in this particular case alone, Harold Goberman has told 
the truth. 

The Government submits that in this case Mr. 
Harold Goberman did tell the truth. It so submits be¬ 
cause of the corroboration that supports the testimony 
of Harry Goberman. That testimony, the testimony of 
other witnesses, was in very many cases the testimony 
of people who had nothing against Thomas McNamara, or 
against any of the other defendants in this case. We 
had lawyers, employees, and associates of Mr. McNamara 
testify in this case. 

Even Allen Goberman, as Ms. Seltzer said, felt 
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Alphonse Merolla at both, Alphone M. Merolla at both, 
Angelo and Rocco Merolla at both. Hia testimony, finally, 
is that those documents that he did execute were exe¬ 
cuted by him under fear of force and violence that was 
being exerted on him, and not signed by him freely and 
voluntarily. 

It is corroborated with respect to the question 
ot meetings. I submit to you ladies and gentlement tha4 
tlere is no question on June 5, and June 28, Harry Gobeiman 
met at the McNamara Main Street site, and had a meeting 
with a number of individuals. Alec Gniazkowski so testi¬ 
fied. Allen Goberman has so testified, and Dorothea 
Tomaselli so testified with respect to June 5th. Alec 
Gniazkowski and Dorothea Tomaselli have so testified 
with respect to June 28th. 

Similarly, with the question of whether or not hej 
executed certain documents on those dates, we have in 
evidence Government's Exhibit 15, which is the check 
dated June 5th, that Ms. Seltser referred to in her aunmh- 
tion. 

We have in evidence as Government's Exhibit 16 
and Government's Exhibit 17, the execution of the contra^: 
release, and the execution of the receipt. 

As Defendant's Exhibits AM and AN, we have the 
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registration and the bill of sale with respect to the 
trailer on June 5th. We also have the testimony of 
Alec Gniazkowski and Dorothea Tomaselli with respect to 
that trailer registration. 

We have the testimony of Alec Gniazkowski and 
Dorothea Tomaselli with respect to the contract release. 
We have no testimony with respect to the check. But 
we do have the check in evidence. 

The only questions that must corroborated are 
the two important questions, the two that I submit are 
important. The two questions that decide this case, 
was it free and voluntary, or was it forced. And those 
two questions are: Who were present at the meetings, 
and did Harry Goberman freely and voluntarily sign over 
what he did in fact sign over. 

Now, with respect to who was present, let's take 
the June 28th meeting. The meeting at which the contract 
release was executed. There have been three witnesses 
who testified concerning that meeting. Those witnesses 
are Alex Gniazkowski, Dorothea Tomaselli, and Harold 
Goberman. They all testified that Harold Goberman was 
present at that meeting, and John McNamara was present 
at that meeting, and even Dorothea Tomaselli testified 
that Alphonse M. Merolla, whom she knew as A1 Hero11a, 
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was present, and Angelo Merolla was present at that 
meeting. 

The conflict in the testimony is that Harold 
Goberman said in addition to those individuals, also 
present was Rocco Merolla, John DeLiso, and Alphone 
Merolla, whom he knew as Fat Nicky. 

Dorothea Tomaselli doesn't recall anybody else. 

But there was a third witness. That is Alec Gniazkowsk:.. 
He testified at page 813 that also present at that meet¬ 
ing were other individuals. He couldn't identify them, 
but he knew that other individuals were present. I wou^d 
submit, of course Alec Gniazkowski wouldn't recall them 
because he was in and out of the office. I submit even 
Dorothea Tomaselli might not recall anybody else being 
present, because she was in and out of the office. 

It's been said there is a definite conflict in 
this case. Dorothea Tomaselli has to be a perjurer, or 
Harold Goberman has to be a perjurer. I submit. Ladies 
and Gentlemen, that is not necessarily so. Dorothea 
Tomaselli could have taken that stand and testified to 
what she knew was the truth, and yet be incorrect be¬ 
cause of recollection, because it was a part of her worl 
ing day, and Mr. Gillen said in the opening that Dorottv 
Tomaselli doesn't even have a good recollection of this 
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I submit, of course, they didn't have a good 
recollection, because it was just part of her normal 

working day. 

Now, with respect to the June 5th meeting, there 
is a bigger discrepancy. We receive on the one hand 
testimony of Harold Goberman and Allen Goberman, saying 
there were seven individuals. Testimony of Alec 
Gniaskowski and Dorothea Tomaselli testifying as far as 
they can recall, the only people were Thomas McNamara, 
and Harold Goberman. 

Harold Goberman in this case does have direct 
corroboration. That is his brother Allen Goberman. 

Now, I have used the word corroboration a number 
of times in this summation already. And I am sure most, 
if not all, of you are familiar with the word, but I 
would like to explain it. Corroboration is something 
that makes you believe what somebody else has said. 

Let's say you have a neighbor, and the neighbor 


<:ells you something, and you don't trust that neighbor, 
and it is kind of an incredible event, you may not acce] 
the neighbor's word. What would happen with a close 
neighbor whom you trusted coming up and telling you the 


exact same thing? You would feel that the first neigh¬ 
bor was corroborated. 
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With respect to Allen's corroboration of Harold 
Goberman on June 5, there is an initial question, of 
course, and that initial question is. Wouldn't any 
brother lie for his brother? wouldn't he back up his 
brother? But Allen Goberman testified, you had an op¬ 
portunity to evaluate him, to chek him out. Do you 
recall his testimony? He identified each and every 
individual at the defense table as being present on 
June 5th. But he was kind of haxy on details. 

I ask you this question. If Allen Goberman has 
perfected a story with Harry Goberman, would he be all 
exact in details? We also have the testimony concernin' 
their relationship as Ms. Seltser noted in her summatioi 
Allen is probably a reputable contractor, unlike his 
brother Harry. And even according to Ms. Seltser, Har: 
Goberman cheated Allen Goberman. 

Now, do brothers normally cheat each other, or 
whether Harry cheated his brother or not, is relevant 
only as far as it reflects on Harry Goberman's credibil¬ 
ity, and I assume in your mind it must affect his cred¬ 
ibility somewhat detrimentally, and I think that is a 
correct assumption. What does it do about the credibil¬ 
ity of Allen Goberman? I would submit to you Allen be- 
comma * or * believable precisely because his brother did 


> 
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cheat him. 

I ask you to recall the testimony of Barry. 

Allen Gobensan didn't want to stand up for his brother 
when originally asked about the Jxum 5th incident. I 
would subedit to you Allen Gobernan would not lie for 
his brother. 

What we do have is a contradiction between the 
two Gobernan's on the one hand, and Dorothea Tonaselli 
and Alex Gniaskowski on the other hand. Allen Gobernan 
knew his brother was being beaten. Barry Gobernan was 
being beaten. I would submit to you Allen and Harry 
would have a better recollection of the incident than 
Dorothea Tonaselli or Alec Gniaskowski, who nerely went 
in for the execution of a registration and left. 

(continued on next page.) 
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MR. RITCHIE: (continuing) Aa Mr. Gillen said 
in his opening, Dorothea Toeiaselli wouldn't have much 
of a recollection about something that happened just in 
the normal course of her working day. 

The don't have to be lying. They don't have to 
be perjurors. They merely have to be incorrect to be¬ 
lieve Harry Goberman. Now, in addition to the support 
given Harry Goberman's testimony concerning who was 
present on June 5th, there is some additional support. 

First of all, there is the testimony of Gary 

Taibbi. 

In one of the summations, somebody noted that 
Gary Taibbi has never identified — was never asked by 
ms to identify who Al Merolla was, who the man who iden¬ 
tified himself as Al Merolla was. 

As I said in my opening, Gary Taibbi would not 
be able to identify Al Merolla, but what Gary Taibbi is 
able to do is, he's able to testify as to what he remem¬ 
bers. He may not remember faces, but he does remember 
events. He remembers the fact that he was threatened 
shortly after he started the job by two men, one of whom 
called himself Al Merolla, and that those same two men 
came up to the job on June 5th and asked to speak with 
Harry Goberman. They wanted Harry Goberman down to settL 
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some problems on the job. 


Harry Goberman supplies the indentities of the 


individuals. He's testified that the two individuals 


are John DeLiso and Alphone M. Merolla, Al Merolla. 


All Harry Goberman has done with respect to that 


meeting in the trailer, or that — the fact that there 


was a meeting in the trailer, is to supply the identi¬ 


ties. That's all he had to do on June 28th. 


Alec Gniazkowski said there were other individual 


present. Alex Gniazkowski supplied the bodies. 


All Harry Goberman has done is supply faces to 


those bodies. 


MR. FISCIIETTI: Objection, your Honor. 1 don't 


believe that's fair comment at all. 


MR. LEONE: That's not fair comment. 


THE COURT: Wait, now. Let me hear it repeated. 


if you will, please. 


(Record read.) 


THE COURT: I think he may so argue to the jury. 


His argument is plain enough, that Mr. Gniazkowski — 


MR. RITCHIE: Gniazkowski. 


THE COURT: Gniazkowski did say there were others 


in the room. I forget how many he said. Perhaps the 


record shows. 
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2 

Mr. Gobeman, on the other hand, said who they 

3 

were. I think that's all that Mr. Ritchie has argued 

4 

here. Is that right, Mr. Ritchie? 

5 

MR. RITCHIE: Yes, your Honor. 

6 

Alex Gniazdowski testified that there were more 

7 

than one other additional individual present. 

8 

Additional support for the fact that there were 

9 

other individuals besides Thomas McNamara and Harry 

10 

Goberman at that June 5th meeting besides the testimony 

11 

of Allan Goberman and the testimony of Gary Taibbi re¬ 

12 

garding the meeting in the trailer that very morning. 

13 

there is also the testimony of Thomas Gill. 

14 

If you recall, Thomas Gill, who acknowledged he 

15 

was a friend of the McNamara's, who acknowledged that 

, 16 

he had questioned Janet McCartney and prosdsed her to 

17 

get her car back from the McNamara's if she'd supply 

18 

information about Harry Goberman, this Thomas Gill testi 

19 

fied that on that very day, June the 5th, 1572, Harry 

20 

Goberman called him at the D.A.'s office, and I believe 

21 

they later met, and that Harry Goberman made a complaint 

22 

and that complaint, that very day, was that there were 

23 

goons, and Thomas Gill used the plural form, goons, 

24 

present on the job. 

25 

MR. GILLEN: Objection, your Honor, objection. 
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Hr. Gill was not at that meeting. Mr. Ritchie is giv¬ 
ing an unfair inference, that Mr. Gill supplies bodies 
or faces, or whatever. 

THE COURT: No. 

MR. GILLEN: At the meeting. 

THE COURT: I think what Mr. Ritchie has said 
is that when Mr. Gill was interrogated here in the Court, 
and repeated to this jury what he recalled that Mr. Hare Id 
Goberman had said to him, Mr. Harold Goberman used the 
word "goons" in the plural, is that it? 

MR. RITCHIE: That’s correct, your Honor. 

THE COURT: That would have been soew time on or 
about the 5th of June, I think Mr. Gill said. 

MR. RITCHIE: That there were goons on the job 
who had pushed him around, and had threatened him with 
a gun. 


Now, I submit that the testimony throughout this 
case has been that as of June 5th nobody was looking to 
get out of the contract, not Thomas McNamara. He just 
wanted the building speeded up. 

And Harry Goberman was not trying to get out of 
the contract, the testimony reveals. All he wanted wer« 
quicker payments on his requisitions. 

So I submit that on June 5th, Harry Gobeiman had 


J 
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no reason to make up a story about pushing and threaten¬ 
ing, but Harry Goberman did not confect a story on June 
5th so that on June 28th when A1 Merolla is by all ac¬ 
counts present at the meeting, that he would somehow 
lay a foundation for an earlier meeting, where A1 Meroli.a 
was present, and a number of other individuals. 

I'd submit to you,.Ladies and Gentlemen, that 
Harry Goberman can be the biggest con man in the wordd, 
but there is no way in the world he could predict the 
future, and June 28 is 23 days after June 5th. 

I would submit to you. Ladies and Gentlemen, thai: 
in fact Harold Goberman has told the truth, and is cor¬ 
roborated with respect to who was present on Jane 5th 
and June 28th. 

The question that yet remains is whether or not 
the execution of these documents was as of a result of 
force and violence, or was it a free and voluntary act 
on the part of Harold Goberman. 

During Summations, it was pointed out that Harry 
Goberman should have wanted to get out of the contract. 

I'd like to state my recollection of the 
with respect to the June 28 contract release. 

The testimony has been that the town of 
posted the job, not one or two days before, but eight 
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days before. 


Now, I would submit that the presence of the 
Merolla's alone, and of John DeLiso alone, at those 
meetings, lends credence to Harry Goberman's claim that 


he was threatened into signing these documents, that 
he was beaten into signing these documents, because the 
is no question with respect to the 28th. Alex Gniazdowisi 
has testified to it. Dorothea Tomaselli has testified 
to it. There were other individuals present. A1 Meroi 
and Angelo Merolla. 

Dorothea Tomaselli was questioned on cross-exam¬ 
ination concerning that. Was A1 Merolla employed by 
McNamara? No, but he was a friend — He was a brother 
of Angelo Nerolla's. Was Angelo — What was Angelo 
Merolla*s employment? He was employed at McNamara Buie 
Pontiac. 



She was also asked, did his job have anything to 
do with the construction of the building, and she testi* 
fied it had nothing to do with the construction of the 
building, that he was a car salesman. 

I'd submit that at a regular type of business met 
ing, you wouldn't have had these extraneous individuals, 
these individuals who have nothing to do with the meeting 


that they were there for another purpose. 


25 
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If you believe Harry Goberman, and I submit you 
should, that there were a large number of other indivi¬ 


duals — 


NR. LEONE: Judge, I must object to this. 

THE COURT: "Large number"? 

MR. LEONE: No, sir. The prosecution saying re¬ 
peatedly that, "I submit that you should accept or be¬ 
lieve Harry Goberman." It's not proper cosaoent. He hai 


no right to say that. That's for the jury to decide. 

THE COURT: No. What he may argue to them is thiit 
on the basis of other data which he is drawing to their 
attention, it is his submission that they may. 

MR. LEONE: That's not what he said. 

MR. RITCHIE: I did say — 

MR. LEONE: Be said, "I submit that you should be¬ 
lieve him.” That's what I heard. 

THE COURT: Yes. He says, I argue to you that 
you should accept as true, or believe the testimony of 
Goberman on the basis of what I claim are corroborative 
data which I have presented to you. 

MR. LEONE: All right, your Honor. 

THE COURT: I think the point is. Members of the 
Jury, that counsel in no case are free to present to thi 
jury their opinions or beliefs, because they are quite 
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irrelevant, and must not be presented to you. 

All they can do is — and they have a right only 
to draw your attention to the evidence, and then to 
argue to you, and the word "submit" is part of the idea 
that here, I submit my argument to you, and to argue 
to you from the evidence that you should draw such an 
inference as a fact. 

(continued on next page.) 
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MR. RITCHIE (Cont'd) : Now, I would submit to 
you that you should believe Harry Goberman when he 
states that there were, in addition to John and Thomas 
McNamara, five other individuals present, John DeLiso, 
Alphonee Merolla, whom he refers to as Fat Nicky, 

Rocco Merolla, Angelo Merolla and Alphonse M. Merolla, 
whom he refers to as A1 Merolla. 

I'd submit that their presence should lead 
you to believe that this was not a normal business 
transaction. 

Now, I believe — I submit that the entire 
course of the relationship between McNamara and 
Goberman lends credence to the fact that Harry Goberaa i 
did not sign over voluntarily the documents he did 
in fact sign over. 

On cross-examination Mr. Emanuel Sfaelos was a 
asked if in fact he believed that McNamara and Goberman 
had a father-son relationship and he said yes, that's 
true, that's the way it started out. 

On redirect he said that it started not to be 
so around the beginning of May, 1972. If you'll recal.. 
Harry Goberman's testijony, he also testified that 
things started to change in May of 1972. If you'll 
recall the testimony of Mr. Brady from Brady Overhead 
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Door Company, he testified that beginning in the 
early part of May, 1972, he wasn't dealing any more 
with just Harry Gobeman; that now Mr. McNamara was 
dealing directly with the sub-contractors, rather than 
through the contractor. 

I submit to you, ladies and gentlemen, that 
Harry Goberman could have in fact been putting up 
the worst building in the world. I submit to you, 
ladies and gentlemen, that Harry Goberman could have 
in fact been cheating the sub-contractors. We've 
had allusions to that in the testimony. 

I submit to you that Harry Goberman could 
have been a menace to the Town of Brookhaven and 
that's the reason that the Town of Brookhaven posted 
his building, but I also submit to you, ladies and 
gentlemen, that there are Courts of law to deal with 
problems like that. 

We've also had the testimony of Gary Taibbi. 

Now Gary Taibbi testified that before June 
the 5th, two individuals came around on two occasions. 
One shortly after he began on May 22nd and again on 
June the 2nd and finally on June the 5th. And that 
when they came to him, they were very interested in 
knowing how the building was going and they told him 
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that the building had better be going up according to 
plans and when Gary Taibbi talked back to Thomas 
McNamara on June 2nd, later on that afternoon those 
same individuals as well as otners came and told 
him ♦•hat if he gave :ir. McNamara — the old man, I 
think he was referred to - if he gave the old man any 
more lip, they'd be after him. 

I'd suLmit that that shows that the Merolas 
were acting for and in concert with Mr. Thomas McNamar 
in his relationship with harry Gobennan. 

MR. FIGCHETTI: Objection. 

MR. LEONE: Objection. 

MR. FISCIil’TTI: Never identified those gentle- 


* 


ment, Judge. 


THE COURT: No. I think that that testimony 
goes a little far because it does not have the linkage 
That statement on your oart, because tnat testimony 
does not have anything like the linkage for which you 
have argued on the later June 5th appearance of two 


i»iGn • 


ilw HITCHIL: Yog. 

MR. bl.GJL: I would just have one more thing to 
say. I'm sorry to stand up ar.u interrupt, but he 


keeps sayinc the ierollas. 
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I represent Alphonse Msrolls. 

THE COURT: Yes. They are individusl men and 
you should not lump them. 

Ml. RITCHIE: Yes f your Honor. 

I submit that In light of the linkage on June 
the 5th, that that lands eradenos to Harry Goberman's 
testimony that In fact Alphonse M. Merolls and John 
DeLiso at a minimum, were acting in concert with 
and at the behest of Thomas McNamara. 

You'll recall Gary Taibbi's testimony, this 
individual who identified himself as Al Merolls and 
who in fact Gary Taibbi could not point out in this 
Courtroom. This individual who identifies himself 
as Al Merolla was referred to by Mr. Taibbi as a hood. 
That's how Mr. Taibbi perceived him. 

If you'll recall the testimony of Mr. Taibbi, 
Thomas McNamara during one of the heated arguments 
with Harry Goberman, informed Harry Goberman that he 
had a contract on Harry Goberman, if anything should 
happen. 

If you'll recall the testimony — 

MR. MEISELMAN: If your Honor please, I must 
object at this time. "If anything should happen to 
my wife, my family." 
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He'd also done a job later for Thomas McNamara and 
had been paid. You could assess whether he's a friend 
of Harry Gobarman's and whether he would lie for Harry 
Goberman. But Mr. Tew, at any rate, testified also 
that Thoms McNamara told him to tell Harry Goberman 
that he had a contract on him and as Mr. Meiselman 
has pointed out, on this particular occasion Mr. McNam 
said, "If 1 have havea heart attack, if anything 
happens to m,^ wife or my family, I have a contract 
on his head. Not his body. His head. I have $10,000 
in a safe deposit box." 

And there was also reference to dragging his 
head on the bumper of a car past the job once more. 

I would submit, ladies and gentlemen, that 
the use of the word "contract” by Thomas McNamara 
indicates a relationship — indicates an aspect of 
Mr. Thomas McNamara that isn't apparent from most 
of the testimony. 

The testimony we've had is that he's a Buick 
dealer. The testimony is that he has had an account 
at the Marine Midland Tinker National Bank for many 
years and his wife and family had. 

There has been testimony that hsi son was a 
U. S. attorney. I'd submit that the word "contract" 
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is not used by a legitimate business man normally 
and that it would onl be used — 

MR. GILLEN: Objection. 

MR. MEISELMAN: I object to that, if your Honor] 

please. 

MR. GILLEN: That, sir, I most respectfully 
move for the withdrawal of a juror and the declaration! 
of a mistrial. 

THE COURT: No. The motion is denied. 

The argument made is one which you must evaluates 
yourselves, whether the point made by the defense, 

I assume, is that that kind of expression is one 
that has become somehow commonly known to us through 
motion pictures, cinema, paper books and hard cover 
books, that anyone is likely to be familiar with it, 
and to use it. 


MR. RITCHIE: Ladies and gentlemen, I would 
ask you to draw this inference, that in truth and in 
fact a person who uses the word "contract” in dead 
earnest and you heard the testimony of Mr. Edward Tew 
concerning Mr. McNamara's appearance at the time that 
he uttered those wstatements, that a man in dead 
earnest doesn't use the word "contract" unless and in 

4 

fact he has associated himself with people who perform 


K 
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on contracts like that. 

MR. FISCHETTXt Now I objsct to that, sir. 

I move for the withdrawal — 

THE COURT: There is no evidence whatever to 
support any such argument. 

The argument is what the Jury can infer from 
the use of those words by Mr. McNamara, if you accept 
the evidence that he used those words. 

The motion is denied. 

MR. LEONE: I haven't made a motion, your Uonoij 
I would request that your Honor allow me to 
make it at the end of Mr. Ritchie's speech — summation. 

MR. RITCHIE: I submit, ladies and gentlemen, t±at 
you've heard the testimony concerning Salvatore Spataiella 
I submit to you, ladies and gentlemen, that 
Harry Goberman has himself termed Salvatore Spatarell^ 
a racketeer. 


(Continued on next page.) 
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MR. RITCHIE (Cont'd): I submit to you, ladies 
and gentlemen, that Harry Goberman would not have dragged 
in the name of Salvatore Spatarella unless and in 
fact there had been a meeting at the Candlewood Diner 
and at Chucky's Charcoal Broil at which Mr. Spatarella 

attended. 

I would ask you to recall the testimony concern¬ 
ing what transpired at that meeting and what happened 
at the time that Harold Goberman was asked to leave 

the table. 

I would ask you to draw your inferences from 
the evidence. 

How, directly with respect to June the 5th of 
1972, I would submit that in addition to the presence 
of those other individuals, and in addition to Harry 
Goberman's testimony that he was in fact beaten, 
there is other evidence that the registration and the 
check were in fact obtained by force and violence 
and not by a voluntary action on the part of 
Mr. Goberman. 

The first support for that testimony, I would 
submit, is the testimony of Allen Goberman. 

Now, you'll recall that he was asked to leave 
the room only after Harry Goberman attempted to punch 
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Mr. McNamara but if you'll recall, Harry Goberman 
only attempted to punch Mr. McN amar a, according to 
the testimony of Allen Goberman, when Mr. McNamara wen 

to kick Harry Goberman in anger. 

Mr. Allen Goberman did state that he was outsid 
he was outside with an individual who wasn't present 
in this Courtroom. He testified that on a previous 
occasion he had identified Mr. DeLiso as the person 
he was prsent outside with. 

I would submit to you that if Allen Goberman 
were lying, he would have his story down pat. But 
Allen Goberman testifies that he heard the scuffles 
and that when he re-entered the room, he saw v gun 
being passed from one individual to another. The two 
individuals he identified were John DeLiso and 
Alphonse M. Merolla. And he did testify that at that 
time his brother was sitting, flanked by those two 
individuals. And he testified that he drew the con¬ 
clusion that hsi brother was beaten, even though he 
couldn't see it, because all that he had hoard and 
all that he observed. 
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I'd submit to you that that is support for 
Harry Goberman's claim that he was beaten, and it is 
support for Harry Goberman's claim that he didn't si< 
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that check over voluntarily. And he didn't eign that 
registration over voluntarily. 

Now, 1 would aak you this question] 

If the sign-overs on June 5th were voluntary, 
they'd be in effect a regular business deal. This 
would just be the money transaction and the construc¬ 
tion trailer transaction that u ‘iht normally occur 
in a building deal. But I would submit to you that 
no business men, no con-man in the world, nobody 
in the world engaged in a regular type of business 
transaction would that very night go to the police, 
go to Detective Thomas Gill and of having 

been beaten unless in fact it were true. 

If this were a voluntary transaction, if ha 
was signing over a repayment of $1,300 and a repayment 
of a construction trailer, why would three days later, 
on June 8, 1972, Mr. Thomas McNamara hand him a Qheck 
for, I believe it was twenty-four or $2,600, in the 
presence of Desmond O'Sullivan? And Mr. Desmond 
O'Sullivan, the former attorney for Mr. Thomas McNamara, 
testified that that check was an advance and there 
was also testimony that at the time there was a docu¬ 
ment executed which stated that this was an advance 
and that it was for payment of the contractors and 
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would have bean repaid. 

I submit to you, ladies and gentlemen, that 
if this wer^ a normal business deal, the $1,300 

check from a man who had almost no resources — and 

- 

that has been the testimony throughout this case — 
a man with almost no resources wouldn't pay $1,300 

on June 5th and then on June 8th be given an advance 
for $2,600. 

I submit to you, ladies and gentiOmen, that if 
this were a regular business transaction, there 
would have been no check on June 5th and there would 
have been that check on June 8th minus $1,300. 

Now, you might say, but why would Mr. McNamara 
• Y * r P»y hi® $2,600 three days after taking $1,300 
from him? And that's the other side of the coin and 
it’s the other side of the coin that must be answered f 
It's the other side of the coin that must be explain#!. 

I submit to you, ladies and gentlemen, that 
when that $1,300 check was passed from Harry Goberman 
to Thomas McNamara, there were no accompanying docume its 
saying this was in repayment of a loan or this reduce! 
the account of Harry Goberman or anything to that 
effect. But on June 8th it was made quite clear by 
the accompanying statement signed by Harry Goberman 
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that this was not money being handed over to him 
in payment of an obligation. This was only an ad¬ 
vance and he'd be liable for repayment. No such 
statement accompanying the June 5th check. 

HR. GILLEN: Your Honor, objection. There 
was a document on the 5th, as far as the check. Thera 
was a document that says $1,600 trailer and it recited 
that this was — 

THE COURT» No. There is what appears in 
exhibits. 

MR. RITCHIEt A-M and A-N. 

THE COURT: A-M and A-N. 

MR. GILLENi Yes. 

THE COURT} A-M being the trailer registration. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Largely blank. And A-N being the 
so-called bill of sale, that very short instrument. 

MR. RITCHIE: With respect to the — what has 
been said to be the accompanying document to the 
check on June 5th, I'd just like to read that. Reads 
as follows: 

"I, Harry Goberman, am repaying a debt of 


25 


$16,600,*not $1,300 — "$1,600 without interest for 
one trailer that was purchased by Thomas McNamara and 
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put in my name for uaa on the McNamara Buick 
job site. By returning the trailer ownership to 
Mr. McNamara" ■+- "to Thomas McNamara.” 

I would submit that this Defendants' Ar*N has 
nothing whatsoever to do with the check. Mhat it 
has to do with is the registration. 

How, if you'll recall, Ms. Seltser in her 
summation asked you to consider these checks. Simi¬ 
larly I will ask you to consider these checks. 

with reference to the check for $1,300 on 
June 5th, I would ask you to look at it. I would 
ask you to look at the name of the account — of the 
bank. It's called the Tinker National Bank. 

Mr. Harry Goberman has testified that he only 
opened his account in March of 1972. Mr. Koch has 
testified that Mr. McNamara has had accounts at that 
bank for many years. 

I would submit that Government's 12, which 
Mr. Goberman introduced as the type of check he had 
in his possession on June the 5th and had had in his 
possession for several months previously, is totally 
different from the Tinker National Bank check. 
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I would submit that it isn't even the same 
as his original checks until he got his permanent 
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check book. They're quite different. Both — Both 
the original checks and the checks with the imprint 
of BarMac Contracting Corporation are drawn not on 
the Tinker National Bank but on the Marine Midland 
Tinker National Bank. 

Wow, Ms. Seltzer has noted that in point of 
fact, the three checks all bear the same imprint 
of a code number or an account number and that's 
quite so. 

Now, 1 would ask you to draw the inference 
that from the — from the face of these checks, that 
this imprint of a code number can be put on a check 
at any time. 

MR. ME1SELMAN: Objection. 

MR. GILLENX Objection. 

THE COURTt No evidence on that. May not ask 
the Jury — 

MR. RITCHIEi Your Honor, there is evidence 
on these doucments and I would like to — I'll make 
an offer of proof at side-bar, if your Honor wishes. 

THE COURTx No. If you can genuinely point 
out to the Jury something on the face of the check 
itself, you may do so. 

MR. RITCHIEx Yes, your Honor. 

THE COURT X All right. 



fox*. 
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Prom the face of the check itself, Ladies and 
Gentlemen, I would ask you in your considerations of 
these checks to iook at the amounts to be paid, $1300. 

I would then ask you to look at the bottom of the check 
on the right side, not the side in code number, but on 
the right side, and you will see that on each of these 
checks there is imprinted in what I would submit is the 
same type of writing as the code numbers, certain numbers. 

On the check for $1300 — 

MR. GILLEN: I would object to this. Mr. Ritchi^ 
had Mr. Cook from the bank, and he could have stated if 
there is any such thing. It is highly improper. 

THE COURT: It is not at all. Let the man complete 
the argument, and if it then incorrect in any particula^, 
that will be promptly drawn to the jury's attention. 

MR. RITCHIE: If you look on the right side, the^< 
are ten characters. On the $1300 check, the first four 
characters are xeros. The next character is a 1, the 
next character is a 3, the next is a 0, and the next 
character is a 0. I would submit that at that point yo| 
can infer that you might put in a decimal point. The 
next two numbers are also xeros. 

$1300, one three xero xero, zero xero. 

On the March 15 check, the original check, the 
$1500 check, the first four characters are zeros, the 
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last four characters are one, five, zero, zero, and thes, 
two more zeros. 

On the Regular account check you have a check fo^r 
eighty-two and zero zero dollars, and the first six 
characters are zeros, and the last two are eight two, 
zero aero. 

I would submit to you that from the face of the 
check you can infer that the imprint of a character of 
the account need not be placed on the face of the check 
at the time it is printed, it can be put on subsequently 
at the time that a check is being cancelled. 

MR. MEISELMAN: I object to that. There is no 
testimony in the record as to that. Mr. Cook was here, 
and he could have so testified if Mr. Ritchie so de8ire«f. 

THE COURT: This is an argument which the jury 
Itself may evaluate on the face of the instrument, or, 
rather, of the three instruments. I think Mr. Ritchie 
may be arguing to you clearly enough so that you, with 
your own experience, can determine whether or not you 
sxre free to accept the evidence which he has — what he 
claims is evidence that he has presented to you. 

MR. RITCHIE: Now, Ladies and Gentlemen, I would 
submit that the difference in the face of the checks su? 
port Harry Goberman in his claim that the check was supj 
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plied to him by John McNamara. 

I submit further. Ladies and Gentlemen, that fro^n 
the very packet of Defendant's AD there is further sup¬ 
port — 

THE COURT: Is that the package of thirteen or s^> 

checks? 

MR. RITCHIE: Yes, your Honor. 

I would show you Defendant's Exhibits from AD, 
check number 156. I would ask you to compare the face 
of Government's 15. a check signed by Harry Goberman, tb 
Thomas McNamara, with the check from McNamara to Goberman 
for $102,814, and I would submit that if you look at 
them, you will see that they do both bear very similar 
facial characteristics. Tinker National Bank, Tinker 
National Bank, and I would submit that the entire rest 
of the check, with the exception of the account numbers, 
is the same, or almost the same. 

In light of the fact that the account of Harold 
Goberman, according to his testimony, was not opened 
until March of 1972, I would submit to you that the 
n <ae Tinker National Bank is very important, in light 
of Thomas McNamara's long-standing association with that} 
bank. 
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If you infer that this check was supplied not by 
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No matter how much of a con man anybody, espe¬ 
cially a man as concerned with money as Harry Goberman 
is, would want to keep his bank records straight, I 
would submit to you. 

Now, with respect to the registration. As has 
been pointed out by defense counsel, only one box is 
filled out on the registration. I would submit that 
such a hurried filling would not be necessary in a 


normal type of business transaction; that it would only 
become necessary when the registration had to be signed 
while everybody was present, io that in fact the person 
who signed it would in fact sign it. 

With respect to the 28th, was the execution of 
the contract release and the receipt voluntary, or wasn 
it? As Nr. Harold Goberman claims, was it by force and 
violence? 

Once again I would submit to you that we have 
the testimony of Alex Gniasdowski and Harry Goberman 
that there were not only John McNamara Harold 
Goberman, but also Alphone Merolla, Angelo Merolla, 
and other individuals present. The other individuals 
are identified by Harry Goberman as being Alphone Merol 
whom he refers to as Pat Nicky, John DeLiso and Rocoo 
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Merolla 
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I would submit to you that the fact that those 
five additional individuals were present supports Harr^ 
Goberman in his claim that force was employed, i submil 
that the testimony of Dorothea Tomaselli that in fact 
Desmond O'Sullivan was not present, and in fact, Timothj 
Shea was not present, and there has been no testimony 
whatsoever that Hr. Emanuel Sfaelos was present, I woulc 
submit that at the time a contract is being executed, 
you don't have five extraneous parties, you would, if 
anything, have attorneys present, and the testimony in 
this case is that there were no attorneys present. 

At a time that a contract supposedly for $25,000 
was executed, a contract release, there were no attorne; 
present. 

If you will recall, Harold Doberman claims that 
initially ha refused to sign an contract release until 
he had spoken with an attorney. Does that sound unrea¬ 
sonable to you? If you will recall the testimony of 
Emanuel Sfaelos, on June 27, he said possible on June 2< 
but on one of those two occasions, he received' a phone 
call from Thomas McNamara, and Thoaias McNamara on that 
date told him that he wanted Harry off the job, and 
Emanuel Sfaelos, the representative of Harry Goberman 
throughout the course of this contract, on legal matteri 
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stated to Mr. McNamara, "We'll see you in court.” 

That's what he said in effect, "We're either going to 
take this thing to arbitration, or we are going to file 
a lis pendens in Supreme Court." 

9 

I submit to you that Barry Goberman wanted to 
speak to his attorney, and his attorney didn't speak 
with hin, and if he had spoken with him, he would have 
told him not to sign the contract release, but to take 
this thing through the orderly processes of the Court. 

I would submit that the lack of those individuali 
those attorneys, and the presence of other individuals 
supports Harold Goberman in his claim*of force and 
threats. 


With respect to Emanuel Sfaelos and his testimony 
concerning that phone conversation, there has been s 
testimony that he represented Harold Goberman in a numb4 
of actions. Is that a motive to lie? I would subadt 


No. 



There also has been testimony that Emanuel Sfaelq 
is representing Mr. Thomas McNamara. If you were an 
attorney, and if you were willing to lie, which of thos^ 
two individuals would you lie for? 

If the execution of this contract release were 
voluntary, why is there Government's 17? Ms. Seltxer 
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2 

said in her summation, perhaps Harold Goberraan did re¬ 


3 

ceive the money. But if you will recall the testimony 


4 

of James Pavese, he searched the car, and didn't find 


5 

anything. He searched his body, didn't find anything. 


. 6 

We have Harry Goberman's own testimony that he 


7 

didn't receive the money, but, in addition, we have the 


' 8 

testimony of J. Timothy Shea, an attorney for the 

✓ 

9 

McNamara's. Mr. Shea testified that the contract re¬ 


10 

lease was executed, but that the reason there was no 


11 

affirmative defense put in the civil suit that has been 


12 

referred to so often in summations was because in truth 


13 

and in fact no consideration had been paid by Mr. Harol 

1 

14 

Goberman, and I think we can infer from all the evidenc 

9 

15 

in this case that the consideration to be offered would 


16 

» 

have been that $25,000, and Mr. Shea, the attorney for 


17 

the McNamara's, states that it wasn't received by Harol 

3 

18 

. Goberman. 

- 

19 

MS. SELTZER: Objection, your Honor, that was no 

t 

20 

the testimony. I do not believe that Mr. Shea testifie 

3 

21 

that that money was not received by — 


22 

THE COURT: No. What he said was that there was 


23 

no consideration to support the contract cancellation 


24 

and release. And then you will remember that there was 


25 

a question as to what did the contract cancellation in- 
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itrunmt say the consideration was, and it was read oat 
to you, and as I recall it read, in consideration of 
one dollar and other good and valuable consideration, 
and I think at that tin it was suggested that that was 
a rather conventional fora of expression. 


MR. RITCHIE: I submit that in fact the true 
consideration was $25,000. But if you are to belitft* 

Mr. Shea, attorney for the McNamara's, not even one 
dollar and other good and valuable consideration was 
paid to Harold Goberman on that contract release, yet 
we have the fact that that contract release was execute 1. 

Me have even had the testimony of Ja n e s McNamara. 
James McNanara hah testified that money was taken from 
the bank, it was never paid, and he saw it again. And 
that was — 

MR. MBISBLMAN: Objection, your Honor. He did 

not. 


THE COURT: He did not say it had never been pai|d. 
He said he delivered it to, I believe, John, and that 


he saw it again later. 

MR. RITCHIE: He testified that he saw it again 
later, and I think from that you can infer that it was 
never received by Harold Goberman. If he had entrusted 
it to any of the McNamara's, as Ms. Seltser states in 
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claim that he was beaten on June 28th, and forced to 
sign that contract release. If that contract release 
were voluntarily entered into, even if no consideration 
were paid, would there be any reason to hide it? I 
would say no. 

I would submit to you, Ladies and Gentlemen, 
that the testimony of Timothy Shea, once again, support 
Harry Gobermanfe claim that he was beaten into it. 

Timothy Shea testified that in August or Septem¬ 
ber of 1972, John McNamara came to this office, showed 
him the contract release* and asked him for it back, 
and also received back all the copies in the Shea offic 
the copies of legal documents prepared by Mr. Shea. Mr 
Shea turned them all over* all the copies, over to John 
McNamara. 


otes f 1 is 


(continued on next page.) 
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MR. RITCHIE: (Continuing) I'd submit that 
even if the contract were no good for one or another 
legal reason, there would be no reason not to keep 
a copy in your office file 

I submit that there is only one reason and that 
is that it was beaten out of Harry Ooberman. 

You also have the testimony of James Pavese 
and Emanuel Sfaelos that Harry Qoberman was limping. 

He was limping when he entered the police station 
and he was limping when he exlste the police station. 

It was pointed out on cross-examination of 
Det. Pavese that the first time he recalled Harry 
Qoberman limping was when Harry Qoberman called his 
attention to it by making a statement about pain. 

In Mr. Melselman's summation yesterday he 
said that a con man like Harry Qoberman could have 
concocted this whole story, he could have brought 
attention to the limp and feigned a limp because he 
decided that he didn't want to — he didn't want that 
contract release, he still wanted to be as the Job. 

You've heard Ms. Seltzer also say that, of 
course, he wanted the contract release, tut let's 
Just take for a minute, Mr. Melselman's position. 

He feigned it, says Mr. Meiselman. I submit to you. 
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ladles a-d gentlemen, that that Is lneredible. Would 
a man whose job was to build a building, no matter 
how much of a con man he was, he was building a 
building; would a man who was building a building 

A 

make a free and voluntary and very serious decision 
to halt construction of the building and then change 
his mind in less than forty minutes? 

That was the testimony of James Pavese, that 
within forty minutes after he left McNamara's Main 
Street offloe he was entering a police building. 

So within forty mlnutee he would have had to undo 
that free and voluntary decision to get out of a 
contract which Ms. Seltser says was a good thing 
for him, that he would make up a story, a story 
that I submit had been corroborated up to that 
point. 

I submit that is an incredible position and 
while Det. Pavese may not have noticed the limp — 

I submit that Det. Pavese might not have noticed 
it, but he did notice it and Emanuel Sfaelos noticed 
it and Harry Ooberman would even have had to have 
created the story by the time he got out of that 
Jail, in that hour he was in the Jail, because Emanue 
Sfaelos testifies that Harry Qoberman told him that 
he was beaten up by goons and forced to sign the 
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contract release. 

Then, finally, to accept that position you 

would either have to disbelieve Dr. PUnturo or 

« 

aocept the position of the defense that Harry 
Qoberman Inflicted those wounds on himself, and if 
you recall. Dr. Punturo testified that it wasn't 
from a hot shower, so far as he was concerned, from 
his medical opinion, it was due to the traumatic 
action of a blunt body. 

I will submit that you will have to ignore 
all of that testimony before you can accept the 
position that Harry Qoberman, the expert con man, 
had feigned this limp. 

On the basis of what Harry Qoberman said, 

I would submit, ladies and gentlemen, that in fact 
Harry Qoberman did have those meetings, executed 
those documents, that the individuals he said were 
present were pxesent and that when he executed those 
documents he did it under force, under threat of 
force and violence. 

Now, of course, there were a number of 
discrepancies pointed out in where the clothes 
were ripped, and I would submit, ladles and gentlemen 
that as much as anybody, even a lawyer is subject to 




2227a 


Ritchie - Summation 2079 

faults in recollection, discrepancies, I would submit 
to you, as long as they are not to the heart of the 
matter reveal that this is not a concocted story, 
that this is in fact what happened. 

Now, Mr. Meiselman, in his summation stated 
that Tom McNamara was a victim, that by ruse and 
excuse he was brought into this courtroom, that this 
case doesn't belong in a Pederal court. 

I believe it was Mr. Pischetti who said 
this case should actually be captioned "Doberman 
v. United States" — 

MR. PISCHETTI: Oobtrm&n v. DeLlso. 

MR. RITCHIE: Sorry, yes. Ooberman v. DeLiso. 

THE COURT: That's right. 

MR. RITCklE: You've heard the testimony 
concerning Harold Doberman's background, you've heard 
testimony concerning the entire events of this case. 
You can make your decision whether — whether what 
Mr. Meiselman says is so is in fact so. 

MR. MEISELMAN: That, your Honor, is not what 
I have said is so but what the evidence said is 
so* 

THE COURT: Of what you argue the evidence 


discloses 
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MR. MEISELMAN: Oh, I see. 

MR. RITCHIE: I would submit to you that 
in this case the background of Harry Qoberman in fact 
— and it's hard to believe — enhances his credibili 
And I say that for this reason: It supplies the answ 
to the course of contact between June 5 and June 28t 
of the individuals sitting as defendants, and it 
answers what I would submit is the major question 
in this case, why on June 28th were there no lawyers 
and Instead five Individuals with nothing to do with 
the contract, from all the testimony in the case 
that is so? 

I would ask you to look — I would submit to 
you that this is what Tom McNamara's behavior waB 
between June 5 and June 26th, on the basis of the 
evidence we have: Prom Emanuel Sfaelos and Mr. Brady 
I submit we have learned that there was a breakdown 
in the relationship. I would submit that Thomas 
Qill has testified and from his testimony we learn 
that Tom McNamara was aware of Harry Qoberman's 


criminal background, of his rather strained relation¬ 
ships with the Suffolk County Police Department, of 
his problems with credibility with law enforcement 
agencies before June 5. That was the testimony of 
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The testimony of Desmond O'Sullivan was 
that all that Thomas McNamara wanted was to get 
the building completed and that to do so he was 
willing to file a criminal oomplalnt on a technical 
violation to get Harry Ooberman off the Job so he cou!. 
take over construction. 

I would submit that knowing — having learned 
from Thomas 0111 of Harry Ooberman's criminal back¬ 
ground, Mr. McNamara, the owner of McNamara Buick- 
Pontiac and of McNamara Re New Cars, Inc. — 

MR. KEISELMAN: Your Honor, there is no testi¬ 
mony in this record as to who the owner of Monamara 
Buiok Is. 


d 


MR. RITCHIE: I will withdraw that. The owner 
of McNamara. Re New Cars, Inc., there has been some 
testimony as to that — 

THE COURT: I believe there was testimony 

as to that. 

MR. RITCHIE: There was testimony from J. 
Timothy Shea. 

I would submit that Thomas McNamara, the 
owner of McNamara Re New Cars, Inc., learning of 
the background and the problems of Harry Qoberman wit 
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the Suffolk County Police Department, felt that he had 
nothing to fear from dealing with Harry Qoberman as 
a hoodlum. To use the old ways of doing things, 
the ancient ways, no law, no recourse to courts of 
law, but rather force and violence. 

I would submit that on June 5th he did resort 
to the old way of doing things, the force and the 
violence. Unfortunately — well, I will withdraw 
that. 

I would submit that when Harry Ooberman 
went to Thomas dill that that certainly must have 
surprised Mr. McNamara because Just two days later 
Thomas McNamara — and we have had testimony that 
he said Harry Ooberman was threatening from April 
27th — Thomas McNamara goes to the police, not 
claiming threat , merely claiming — he goes to the 
D.A.’s office — merely claiming tnat there was a 
criminal fraud perpetrated on him by Harold Ooberman. 

I would submit that that is a counter complaint 
to set up a confusion of Issues in relation to Harry 
Ooberman's original complaint on June 5th. I would 
submit that subsequent to June 5* Thomas McNamara 
took steps to get rid of Harry Ooberman using lawful 
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means 
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We have had testimony concerning the meeting 
with Desmond O'Sullivan, we have had testimony 
concerning the meeting with John Ehrlich. We have 
had testimony that Mr. Ehrlich — it wasn’t Ehrlichman 
it was Ehrlich, Mr. Ehrlich stated that there were 
only technical violations and he wouldn't proceed on 
Thomas McNamara filing of a complaint. 

On June 16th, Desmond O'Sullivan gets out 
of the — stop3 representing Thomas McNamara, but 
Desmond O'Sullivan testified that Thomas McNamara 
wanted Harry Goberman off the Job and he wanted to 
do it without civil litigation. 

Now, I submit to you, ladies and gentlemen, 
that what he meant by that was Thomas McNamara didn't 
want to have to go through the courts to get Harry 
Goberman off the Job. 

Subsequent to the end of the representation 
by Desmond O'Sullivan, Thomas McNamara continued to 
attempt to get Harry Goberman off the Job. 

On June 2»<th, 1972. four days before June 28th, 
a letter was sent to Harry Goberman from McNamara 
Re Mew Cars, Inc., informing him that under provisions 
of the contract he was terminated and wa3 no longer 
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on the Job. Yet the testimony of Mr. Brady, Mr. Brady 
from the Overhead Door Company, and you remember what 
he said about Mr. McNamara, his relationship with 
Mr. McNamara, Mr. Brady testified that on June 26th 
he received a phone call from Thomas McNamara and 
Thomas McNamara wanted him to know what was owed, 
what had been paid, what was left to od. 

I would submit that on June 26th, In talking 
with Mr. Brady, Mr. Thomas McNamara was furthering 
his plan to get Harry Goberman off the Job without 
any civil lltltgatlon. 

However, I would submit to you, that on June 
27th, that plot, that plan — I'm sorry, I don't mean 
a plot, that plan to do it without civil litigation 
blew up, because on June 27th Thomas McNamara spoke 
with Emanuel Sfaelos and on June 27th, or perhaps 
June 26th, on that date Thomas McNamara learned that 
he wasn't going to be able to get Harry Goberman 
off the Job without going through the courts. 

So I would submit to you that once again 
the evidence of the cab becomes very important. 

On June 5th Harry Goberman had brought along a witness 
He*d been summoned there, he went there, but when he 
went there he went with a witness, his brother. 
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On June 28th, if you recall, there was no 
other person accompanying Harry Qoberman except for 
the people who took him from the diner, and his 
testimony regarding the people who took him from the 
diner was that it was the man he knows as Pat Nicky, 
the man he knows as A1 Merolla and John DeLlso, who 
took him from that diner and who took him to 
McNamara. 


I would submit that in this particular 
case, on this particular day in June of 1972, Harry 
Qoberman, whatever he is, was victimized, not that he 
was creating a victim. He had no witnesses, and yet 
he signed a contract release and didn't receive any 
money. 

I thank you for your patience. I ask you 
that upon consideration of all the evidence in this 
case you return a verdict of guilty as against each 
of the defendants. 

Thank you. 

THE COURT: We will have a short recess now, 

members of the Jury. 

Please do not discuss the case with one 
another or anyone not on the Jury until it is given 


to you to decide 
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THE COURT: Yes. 

MR. LEONE: Your Honor, I had risen at one 
point and was ready to make an objection, and I 
thought we had interrupted Just a little too much. 

THE COURT: I’m sorry, *ir. 

MR. LEONE: I had risen at one point during 
Mr. Ritchie's summation. I thought that perhaps 
we had interrupted a little too much and I didn't 
voice my objection at that time, but indicated that 
I would do so after the summation. 

Your Honor, we have had a particular problem 
throughout this trial, which your Honor is aware of, 
and that is the use of the words, "Colombo. I'm with 
Colombo," and indications v hat would lead the Jury, 
if they are not properly and very carefully instructed, 
that the people who are on trial here, or that there 
is evidence at this trial that che people, the defen¬ 
dants are people who are criminals or associated with 
racketeers. 

Your Honor was careful to admit the use of 
the word "Colombo," and the use of "I'm connected," 
phrases of that sort, only to show that threats were 
made and to show perhaps the state of mind of the 


M 


persons to whom these statements were made. 
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During Mr. Ritchie's summation, I think that 
it was terribly improper for him to attack, or attempt 
to attack Mr. McNamara as being someone who is 
familiar with the use of phrases that perhaps are 
used by the underworld, even though they have become 
common today, and your Honor made that expression to 
the Jury. 

I think there is a great danger that that Jury 
is sitting there now thinking that one of the Issues 
before them or that there is evidence at this trial 
that they may consider that these defendants are 
gangsters or racketeers or something of that sort. 

I think Mr. Ritchie went a little too far in 
that summation, and I think that at least the Court 
should carefully instruct the Jury that if — that 
that testimony has been adduced for no other reason 
than to show that threats were possibly made, and 
the state of mind of the person receiving it, and it in 
not in issue before them and they are not to consider 
whether or not in fact these people are racketeers. 

(continued next page.) 
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(The following took place in the absence of 
the jury.) 

THE COURT: Well, I think,Mr. Leone, that you 
exaggerated what Mr. Ritchie did and I think that the 
corrective action taken almost certainly ritually 
overcame what Mr. Ritchie possibly was trying to do, 
if he was. 

MR. LEONE: I don't know what else he was 
trying to do. 

THE COURT: He was quoting a word that there 
was testimony had been used. 

MR. LEONE: He said, I submit to you. 

THE COURT: I jumped all over him and laid it 
out so absolutely clear that I don't see how you can 
possibly argue that more should be done. My own 
judgment is if I return to the topic now, I will dilate 
it rather than palliate whatever harm flowed from his 
using Mr. McNamara's alleged use of that word in his 
talk with Mr. Goberman. 

Now, I pointed out to the jury there was a 
question as to whether Mr. McNamara had ever used the 
word. And that we all knew the word. 

MR. LEONE: You did. Judge. 

THE COURT: It's all over. What more we can 
do, I think if I return to it now it would be like 
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saying I think a little salt treatment will help the 
open wound. I don't think that ever helps anything. 

MR. FISCHETTI: I have a request. With 
reference to Mr. Ritchie's mentioning of Miss 
Tomaselli's testimony in his summation, I objected 
several tiswa on other grounds, but unfortunately I 
couldn't find the reference in the record in time to 
object. My recollection of the events is Mr. Ritchie 
informed the jury that Miss Tomaselli said under oath 
she could not recall who was there on June 28th. By 
the time I found the record reference, she testified 
quite clearly that John DeLiso and Alphonse Herolls 
were not there either on June 5th — 

THE COURT* What was the record reference? 

MR. FISCHETTI: Page 1784. 

THE COURT: 1784? 

MR. FISCHETTI: Yes, sir. The last question 
on 1783. Just my cross which is just a page and a 
half. 

Just those two pages, 1785 — 

THE COURT: Just a moment. I don't understand. 
Something dropped on the last line of 1785. He was 
also in the automobile business. Do you know if 
Alphonse Merolla, meaning "M" Merolla was also in the 
automobile business. I think that was the question. 
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The witness answered, yes, he was at that time. 

I don't quite see — 

MR. FISCHETTIs Let me explain it again, maybe 
I’m not making myself clear. On Page 1784, I asked 
Miss Tomasell! — 

THE COURT: I think you have to start back on 

1783. 

MR. FISCHETTI: All right. I asked her, in 
general, if she identified everyone who was in the 
room on June 5. She said she had. 

THE COURT: You identified individuals who 
were in that room, not all the individuals, 

MR. FISCHETTI: Page 1784. 

•Did you identify everybody you saw in that 
room at that time", and the answer was yes. 

And I said the same thing on June 28th: 

•You also identified individuals in that room, 
did you identify everyone that you saw on that day? 
"Yea. 

•On June 28th when Harry Goberman got in the 
cab, was he alone? 

•Yes. 

"Did you see anybody accompany him to the cab? 
"No. 

•Did you see anyone put him in the cab? 
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"No. 


2 

"Did you see this gentleman (indicating)? 


3 

"No. " 


4 

And then Mr. Leone: 


5 

"On June 5th, did you see this man (indicating 


6 

Alphonse Merolla)? Did you see him in the office on 


ry 

1 

the 28th? 


8 

"No, sir." 


9 

The inference, I think, Mr. Ritchie is 


10 

attempting to convey to this jury is unfair. 


11 

MR. RITCHIE: Look at Page 1775. 


12 

MR. FISCHETTI: May I finish? 


13 

THE COURT: 17 — 


14 

MR. RITCHIE: 1775. 


15 

THE COURT: The only one she puts in there is 


16 

Alphonse M. 


17 

MR. RITCHIE: And Angelo. I asked were there 


18 

others. 


19 

THE COURT: I will read all the testimony to 


20 

the jury. But I am not commenting on it. 


21 

MR. FISCHETTI: I'm sorrv. The oint is, when 


22 

Mr. Ritchie says that she said she did not recall, he 


23 

was giving an inference to the jury — 


24 

25 

THE COURT: I am saying if you request, I will 

read the testimony. 




25 


read the testimony 
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MR. FISCHETTI: Of Miss Tomaselli? 

THE COURT: Yes. 

MR. FISCHETTI: I request it. 

MR. RITCHIE: Then I ask you also read the 
testimony of Alec Gniazdowski. 

THE COURT: I will not. 

MR. RITCHIE: I would submit to your Honor to 
read one particular individual's testimony — 

THE COURT: You relied on it. 

MR. RITCHIE: I did. And your Honor will 
instruct the jury, as I instructed the jury, if my 
recollection of the evidence differs from theirs, it's 
theirs that governs. If I perhaps overstated my case, 
she originally said no, and that I can recall. Perhaps 
my -- 

THE COURT: Then she said no, not that I saw. 

FISCHETTI: Then she was asked particularly 
to identify the individuals. She said he was not 
there. Not that I recall. But he was not there. 

MR. RITCHIE: The jury has heard all that 
testimony. 

THE COURT: I can't help that. If something 
was said to the jury which was not correct, it should 
be corrected. 

MR. RITCHIE: Your Honor, it should be corrected 
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I would submit at the time that I said it, rather 
than — 

THE COURT: I am sorry, it must be done. What 
the lawyer has told you, he simply couldn't locate 
it that fast. 

MR. RITCHIE: I believe it can be corrected 
with a simple instruction to the jury if their 
recollection differs. 

THE COURT: No, sir. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Because you have backed the 
statement and you are the Government lawyer. 

MR. RITCHIE: There were a number of misstate¬ 
ments to the evidence throughout the case. 

THE COURT: You picked up with great freedom 
the ones you spotted and were encouraged and permitted 
to do so. 

MR. RITCHIE: I was. I would submit that 
defense counsel was similarly free to interrupt me 
when they didn't. I believe that they should — their 
mistake shouldn't be allowed to call undue attention to 
one particular witness' testimony. There were a 
number of witnesses in this case, they all testified 
and the jury heard them all. 

THE COURT: I think we have a very sensitive 


r. 
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witness in Miss Tomaselli for all the reasons we are 
all so very familiar with. And, we simply must get 
on with the case. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: I believe the jury's lunch has not 
yet arrived. What do you want to do, take a short 
recess, start on the instructions, see if the lunch 
arrives and then stop there? 

MR. FISCHETTI: Whatever your Honor chooses. 

MR. MEISELMAN: I am satisfied to do whatever 

> 

your Honor chooses. v 


MS. SELTZER: 1 would like to have the charge 


first 


THE COURT: We will have a short recess. 

(Recess taken at this time.) 

(The jury is in the jury box.) 

THE COURT: Members of the jury, a question 
arose among counsel about exactly what Mrs. Tomaselli 
had said about the persons whom she saw in the room 
on June 28, 1972. And the testimony that is involved 
commences on Page 1775 as she was asked, after being 
asked who were present. 

•Question: Were there other individuals present? 

"Answer: Yes. 

"Question: Were there other individuals 
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present besides Harry Goberman, John McNamor a, Angelo, 
and Alphonse Merolla, meaning, I believe, Alphonse M. 
Merolla? 

"Answer: Alec and myself. 

"Question: Were there other individuals 
present other than those? I believe you are up to 
six now. 

"Answer: No, not that I recall. 

"Question: When you say not that I recall, — 

"Answer: No, not that I saw.” 

Then there were questions directed to what 
Angelo Merolla's connection with McNamara Buick-Ponti: 
was and that was explained. 

Then she was asked whether certain others were 
or were not present, including Desmond O'Sullivan. And| 
it was the testimony about calling the cab. And 
finally, the testimony about the taxi cab and all that 
and starting at Page 1783, Mr. Pischetti, Mr. DeLiso's 
counsel, said: 

"Question: Miss Tcraaselli, my name is Ronald 
Fischetti and I represent John DeLiso. We haven't 
spoken before, have we? 

"Answer; I don't believe so. 

"Question: On June 5, you identified individual.s 
who were in that room of McNamara Buick, is that correct* 


4* 
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"Question: Did you identify everybody you saw 
in the room at that time? 

"Answer: Yes. 

"Question: On June 28, you also identified 
individuals in that room; did you identify everyone 
that you 6aw on that day? 

"Answer: Yes. 

"Question: On June 28, when Harry Goberman was 
coining down and got into the cab, was he alone? 

"Answer: Yes. 

"Question: Did you see anyone accompany him 
to the cab? 

"Answer: No. 


"Question: Did you see anybody put him in the 


cab? 


"Answer: No. 

•Question: Did you see this gentleman with 
Harrv Gherman on June 28th or June 5th (indicating)? 
•Answer: No." 

Then, Mr. Leone interrupted and said, 

"On June 5th did you see this man (Indicating),"| 
and the witness said, "No." 

Mr. Leone asked: 

"Did you see this man in that office on the 


26 






2245a 


2097 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

Picozzi 
T6a*R2 25 
follows 


28th?" and the witness said, "Ho, sir.” 

Mr. Leone said, "No further questions.” 

Miss Seltzer said, "I represent Alphonse M. 
Merolla, do you see him frequently in McNamara's?" 
And the witness said, "Yes." 

Miss Seltzer said, "Did he visit his brother 


often?" 

And the witness said, "Yes." 

Miss Seltzer asked: "Can you give us any kind 
of estimation as to how many times you would see him 
at McNamara Buick? 

"Answer: Gee, it was frequently. He might 
come in every couple of weeks when he passed by;some¬ 
times within a period of a week I could see him more 
than once. 

"Question: Do you have any idea for what perioji 
of time prior to June, 1972 you had been seeing 
Alphonse Merolla?" Meaning Alphonse M. Merolla. "The 
period of months or years? 

"Answer: About the beginning of Angelo's 
employment with us." 

Is that all, gentlemen? 

MR. PISCHETTI: Yes, thank you. 

MR. LEONE: Thank you. 

MS. SELTZER: Thank you, your Honor. 
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2 

Members of the jury: 


3 

You have heard the evidence in the case and 


4 

the arguments of counsel and now must receive the 


5 

instructions on the law that governs the case. 


6 

You, the jurors, are the sole judges of the 


7 

facts. You must, however, follow the law as given 


8 

to you in these instructions and zpply it to the fact! 

I 

9 

as you find them from the evidence before you. You 


10 

are not free, nor am I, to substitute our private 


11 

judgments as to what the law should be for what the 


12 

law in fact is. 

< 


13 

You have been sworn as jurors well and truly 


14 

to try this case and to render a true verdict. You 


15 

must therefore exclude from your deliverations all 


16 

bias and prejudice. You must not permit yourselves 


17 

to be governed by sympathy or any other considera¬ 


18 

tions not founded in the evidence and these instructs 

>ns 

19 

on the law. 


20 

The issues of the fact to be tried are those 


21 

made by the indictment and the defendants' pleas of 


22 

•Not Guilty." Bear in mind that the indictment is 


23 

the formal method of accusing a person of crime; it 


24 

is not itself evidence that a defendant committed 


25 

the crime; it is not itself evidence that a defendant 



\ 
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aider your verdict, the first paragraph is directed 
to alleging natter intended to show the nature of 
the interstate connerco clained to be involved in the 
case. It reads in the following language: 

(head Paragraph 1) 

The second paragraph identifies Mr. Coberman 
and HarMac. It reads in the following language: 

(Head Paragraph ?.) 

Paragraph 1 of the indictment is what is 
called the charnina paraaraoh and it is drawn in 
language which is very close to thelanguage of the 
Ptatute. Tt reads as follows: 

(Read Paranraph 1 of the Tndictnent.) 

Paragraph fourth of the indictment finally 
contains the allegations describing the conspiracy 
which the Covernnent charged i.n general terns in 
Paragraph 3. It reads as follows: 

(Read Paragraph 4) 

There are four defendants here and you must 
consider the cane as against each defendant 
separately. The evidence is not identical as to the 
defendants and vou must evaluate it as it affects 
each defendant separatelv. Vour verdict need not be 
the sane as to all defendants. 
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You will observe that the defendants are 
charged with a conspiracy to commit the offense of 
the statute. A conspiracy is a combination of two or 
more persons to accomplish through concerting their 
actions, some unlawful purpose, or some lawful pur¬ 
pose by concerted use of unlawful means. 

The Government is not required to show that th 
persons charged to have conspired together entered 
inot an express or formal agrrement or hat they 
directly by spoken or written words agreed among 
tehmselves on what their object or purpose was and 
agreed on the details of how they would go about 
accomplishing it. 

But the Government must show beyond a reasonab 
doubt in order to prove a conspiracy that two or more 
of the persons charged as co-oonspirators in some way 
or manner, whether by tacit arrangement or outspoken 
exchanges, came to a mutual understanding that they 
would, by acting together, accomplish an unlawful 
purpose or together join in using unlawful means to 
gain a lawful end. 

The conspiracy proved must be substantially thi 
described in the indictment. The Government does nol 
however, have to prove that each and every person 
named as a defendant or co-conspirator in fact 
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participated in the formation and carrying out of 
the conspiracy so long as it does satisfy you beyond 
a reasonable doubt that two or more of the 
defendants on trial or any one of the defendants on 
trial and another person charged as a co-conspirator 
did form substantially the conspiracy described in 
the indictment and put it into execution. 

So far as concerns each defendant separately 
considered, the Government mvist prove as against him 
individually that there was a conspiracy and also 
that the particular defendant whose case you are 
considering joined in and became a member of the 
conspiracy. 

That the Government must prove beyond a 
reasonable doubt by competent evidence offered agains : 
that defendant through witnesses who heard him speak 
and saw him act and who testify before you to acts 
and words of that defendant which satisfy you that 
he did in fact become a member of the conspiracy. 

Once the Government has shown beyond a 
reasonable doubt that a conspiracy was formed and 
the defendant whose case you are considering joined 
in it, then he is responsible not only for his own 
words and acts spoken and performed in carrying out 
the conspiracy but for the acts and words of his co- 
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conspirators performed and spoken in carryinq out th« 
conspiracy. 

The essential elements of the charge of the 
indictment all of which the Government must prove 
beyond a reasonable doubt or else you must acquit 
the defendant whose case you are considering are the 
followings 

First, that physical violence and threats of 
physical injury were used to induce Harold Goberman 
to do one or more of the following things, that is, 
to sign and deliver the $1,300.00 check, ot sign and 
deliver the bill of sale of the trailer, or to sign 
and deliver the cancellation of the construction 
contract? 




Second, that two or more of the defendants 
named in the indictment conspired so to use violence 
or threats of injury to obtain the check or bill of 
sale or contract cancellation or any two or all three 
of these instruments from Goberman for the purpose 
of preventing Goberman and HarMac Contracting 
Corporation frcn continuing with the construction 
of the buildina for Mc’Iamara Buick; 

Third, that the effect of the use of the acts 
of the conspirators directed against Goberman would 
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in some degree or manner delay, obstruct or affect 
in some way interstate commerce or other movement of 
any articles in interstate commerce; and 

Fourth, that the defendant whose case you are 
considering joined the conspiracy knowing its terms 
and its purpose and that it contemplated the use of 
physical violence and threats or physical injury in 
order to induce Harold Goberman to act as the 
conspirators directed. 

If the Government proves all four essential 
elements of the charge against the defendant whose 
case you are considering, beyond a reasonable doubt, 
rhen you will find that defendant guilty. 

If, however, the Government fails to prove any 
one or more or all four essential elements beyond a 
reasonable doubt as against the defendant whose case 
you are considering, then you must acquit that 
defendant. 

In this case the charge is conspiracy and 
conspiracy ordinarily does not necessarily involve 
evidence that the alleged conspirators actually went 
on and did the things that they conspired to do. Thai 
is because conspiracy is itself a complete crime even 
if for some reason it fails to be carried out. I do 
not understand, however, that in this case the 
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net the check of hill or sale or contract 
cancellation, then you must accruit all the defendant! 

If you find that the Government has proved 
this first essential element beyond a reason¬ 
able doubt, then you cro on to the second element. 

The second essential element recruires proof 
that a conspiracy of two or more persons involving 
at least one defendant was formed to get the checks 
or bill of sale or contract cancellation from 
Goberman by violence or threats of injury for the 
purpose of preventing him and HarMac from continuing 

c 

with the building construction on Nesconset Highway. 

You must, looking at all the evidence, decide 
whether such a conspiracy was formed. It is not 
contended that the Government has shown you any 
formal agreement to do the things alleged, and it 
need not do so. Hut it must prove facts and 
circumstances from which you are able to and do infer 
beyond a reasonable doubt that defendants, or at 
least one defendant and another person named as a 
co-conspirator were concerting their activities to 
extort from Harold Goberman the check or bill of 
sale or contract release by using physical violence 
on him or threats of injury, with the purpose of 

1 
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preventing him and his company from continuing on the 
McNamara Buick job. In deciding whether the second 
element has been proved you consider all the evidence 
of the acts performed by each defendant, the words 
they used, eind the occasions, if any, on which you 
find that they were present together and acted as a 
group. 


If you conclude that the Government has failed] 
to prove such a conspiracy beyond a reasonable doubt, 
then you must acquit all the defendants. If you 
find that the Government has proved a conspiracy, the|i 
you turn to the third element. 

The statute requires proof of a delay, 
obstruction or some affectation of interstate 
commerce or of the movement of articles in interstate 
commerce as a result that would naturally flow fromth^ 
acts charged. 

It is not necessary for the Government to show] 
that the defendants or any of them thought about 
interstate commerce or the shipment of automotive 
parts or building materials from outside New York 
to Nesconset Highway or deliberately planned to delay 
obstruct or affect it. 



But if the very nature of the acts charged 
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would in any manner or degree delay, obstruct or 
affect commerce, and you find that the persons, if 
any, whom you find to have conspired did conspire to 
commit the acts that would have that affect, then the 
third element is proved. 

So here, if you find that the first and 
second essential elements have been proved beyond a 
reasonable doubt, and if you further find that (a) 
automobile parts were regularly being shipped from 
outside New York to McNamara Buick-Pontiac in Port 
Jefferson and were to be shipped to the Nesconset 
Highway site as soon as the new building was 
completed, or (b) if you find that building materials 
from outside New York were ordered specifically for 
the Nesconset Highway job and had been shipped to the 
job site for erection as part of the building, and all 
had been delivered to the job but had not been com¬ 
pletely erected on the job site by June 28, then as 
a matter of law you may find that the Government has 
established the third essential element beyond a 
reasonable doubt. That is because any interference 
with the performance of a building contract involving 
the use of materials ordered and shipped from out 
of the state specifically for that building and with 
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the Identity of the person or company who would 
complete the contract performance might be found by 
you in fact in some way or degree to affect the 
completion of the building and the time of the shift 
of deliveries of automotive parts in commerce from 
Port Jefferson to Nesconset Highway. 

If you find that the Government has failed 
to prove the third essential element beyond a 
reasonable doubt, then you must acquit the defendants 

The fourth essential element requires you to 
determine separately as to each defendant whether 
that defendant was a willing participant in the 
conspiracy, whether, knowing its purpose and terms th 
it contemplated the use of physical violence and 
threats of physical injury to Harold Goberman, he 
took an active part in the conspiracy. 

To determinethis question you mpst review as 
to each defendant the testimony of those witnesses 
who gave evidence of that defendant's words and acts 
as he heard and observed the, and the exhibits, if 
ary, that affect that defendant, and, reviewing that 
material against all the background of all the other 
evidence, you must then decide whether that 
defendant has been shown beyond a reasonable doubt 
to have been a member of the conspiracy. 


0 
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2 

If 30, you will find the defendant guilty, if 


3 

not, you irriSw acquit the defendant. 


4 

(Insert before last paragraph) 


5 

It is not enough for the Government to show 


6 

that a defendant was present during the commission 


7 

of a crime, even if it is also shown that he must 


8 

have known that a crime was being committed. It 


9 

must be shown the defendant affirmatively associated 


10 

himself with the criminal venture and concerted 


11 

his efforts with one or more others to further the 


12 

objective of the conspiracy. 


13 

There has been evidence presented to indicate 


14 

that Harold Gobeman was himself a person who had 


15 

used violence, threats of violence and danaerous 


16 

weapons in the past, and that he may have made such 


17 

threats against Thomas McNamara, and there has been 


18 

evidence that in the performance of the construction 


19 

contract the defendants McNamara believed that they 


20 

could show that Goberman and HarMac had not paid 


21 

their subsonctractors btia had falsely certified that 


22 

they had paid then and on that basis received sub- 


23 

stantial progress payments on the job requisitions. 


24 

and there ha3 been evidence that Thomas McNamara 


25 

believed that the work was not carried out in 

H 

-* 


) 
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accordance with the plans and specifications and 
the requirements of the Town Building Code. 

These are not matters which would afford 
the defendants or any of them an excuse or defense 
for violating the law as set forth in Section 1951 if 
you were to find that these matters were as the 
defendants say, of, if you conclude that the Govern¬ 
ment has failed to show that the defendants' 
assertions were false assertions as to the facts or 
as to the defendants' belief. 

It may be that Harold Goverman and HarMac had 
very seriously breached the contract with McNamara 
Re New CArs, Inc.j departed from the plans and failed 
to meet code requirements, and, that, in consequence, 
McNamara Re New Cars, Inc., had the right to 
terminate the contract, to declare it at an end, sue 
Goberman and HarMac for damages and complete the 

building by other means. 

But that would not legitimatize the use of 
physical violence or threats of physical injury in order 
to get from Harold Goberman the $1,300.00 check, or the 
bill of sale or the signed contract cancellation; to 
put it another way, would not legitimatize defendants 
in attempting by force to coerce Harold Goverman and 
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HarMac into surrendering their right to contest and 
defend themselves against those charges and to retain 
their money, property and contract rights until the 
rights of the parties were adjusted by private, 
uncoerced agreenent between them or by civil 
litigation. 

Similarly, if Harold Coverman did resort to 
violence, he may have exposed himself to prosecution, 
but that does not excuse the defendants from their 
duty to comply with the laws, including Section 1951. 
However, if you were to conclude from the evidence 
that there were only repeated heated arguments, 
and threats that were unreal, or were to conclude 
that, if there was any violence, it arose of violent 
contract disputes and was not connected with and 
used to induce the signing and delivery of the check 
or bill of sale or contract cancellation, that would 
not amount to the extortion of violence with which 
Section 1951 deals. 

To repeat, what is charged and what must be 
shown is that physical violence and threats of 
physical injury were used to induce Harold Goberman 
to sign and deliver the check or bill of sa.le or 
contract cancellation and if you are satisfied that 
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the Government has proved that, ltis immaterial that 
Go be man may himself be a violent man and at certain 
times may have uttered threats of ^dolence against 
Thomas McNamara. 

And an attempt to suppress evidence made by a 
defendant after a crime has been committed is not, 
of course, sufficient to establish that defendant's 
guilt. 

If, however, you conclude here that a 
defendant made a conscious effort to suppress a 
document that he thought might be used against him, 
you nay consider the evidence of any such attempt, 
along with the other evidence in the case in determin 
ing the issue of his guilt or innocence. Whether 
or not an attempt at suppression ofevidence shows a 
consciousness of guilt and the significance to be 
attached to any such attempt, are matters for you to 
determine. 

When a defendant knows that a matter is the 
subject of a criminal investigation and voluntarily 
and intentionally offers an explanation intended and 
tending to show his innocence of wrongdoing or to 
disassociate himself from a suspected wrongdoer, and 
the explanation or statement is shown to you to be 
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If, however, after weighing all the evidence, 
you have such a doubt as would cause prudent persons 
to hesitate before acting in matters of importance 
to themselves, such a doubt would be a reasonable 
doubt. 

That does not mean that each bit of the 
Government's evidence must be found by you to be 
true beyond a reasonable doubt. It means rather that 
in sub total the Government's evidence must satisfy 
you beyond a reasonable doubt as to each element of 
the crime charged, or you must acquit. 

A reasonable doubt may arise not only from the 
evidence produced, but also from the lack of evidence. 
Since the burden of proof is always on the Government 
a defendant has the right to rely on the failure of 
the Government to prove any essential element of the 
charge. 

A defendant may rely too on evidence brought 
out on his cross-examination of witnesses called by 
the Government. The law does not impose on a 
defendant the burden or duty of producing any 
evidence. 

Under our law a defendant has a constitutional 
right to remain silent. No inference unfavorable to 
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the defendant can be drawn from that fact. Your 
deliberations accordingly must exclude consideration 
of or reference to the matter and must concern itself 
solely with the evidence before you. 

A defendant is presumed to be innocent and 
that presumption accompanies him/her throughout the 
trial. It continues unless you are satisfied on 
all the evidence that the Government has proved 
defendant's guilt beyond a reasonable doubt. 

I will not summarize the evidence. It has 
not been complex and the issues of fact are plain. 

You have heard twenty-seven witnesses, to name them 
in the order in which they testified! Richard 
Anderson, Prank Cifarelli, George Little, Harold 
Goberman, Alex Guiazdowski, Gary P. Taibbi, Edward 
Tew, John G. Ehrlich, Biagglo Punturo, Desmond 
O'Sullivan, Allen Goberman, Richard M. McMullen, 
Emanuel G. Sfaelos, Warren M. Brady, Jeremiah Murphy, 
Thomas Patrick Gill, John Timothy Shea, John Sini, 
Sandra Di Nuzio, Majes V. Pavesc, George W. Koch, 
Dorothea II. Tomaselli, Andrew S. Camarda, James 
McNamara, Kenneth Brown, James Freda and Eugene W. 
Brosi. Sixty exhibits have been received. 

I have emphasized that you must decide the 
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case on the evidence. 

The evidence is the testimony of these 
witnesses, the exhibits received in evidence, and 
the facts that have been stipulated. 

Statements and arguments of counsel, and 
answers stricken from the record are not evidence. 

The evidence includes, of course, what is 
brought out on cross-examination as well as what is 
testified under direct examination. 

Your verdict must be based on the evidence. 

But in your consideration of the evidence you are not 
limited to the bare words of the witnesses and the 
bald facts that youfind have been proved. The 
evidence includes the inferences reasonably to be 
drawn from the testimony which you hear and the facts 
which you find have been proved. 

There are two types of evidence from which you 
may lawfully find that a fact has been proven. One 
is direct evidence, such as the testimony of an 
eye witness to his observations of the facts to be 
proved. The other is circumstantial evidence, the 
proof of facts and circumstances which rationally 
imply the existence or non-existence of some other 
fact because such other fact usually and reasonably 
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are to be taken into account. Consider any relation 
each witness may bear to either side of the case and 
the manner in which the wsrdict might affect him. 

You may consider the appearance and manner of 
each witness on the witness stand, the witness' 
apparent candor or lack of it, and the character of 
the testimony given, whether the testimony contains 
inconsistencies or discrepancies, whether it is 
intrinsically credible or seems to you in whole or 
part improbable, and whether it conflicts with other 
testimony or is consistent with other testimony in 

t 

the case. 

In weighing (he effect of conflict or discrepan 
consider whether it pertains to a matter of importanc 
or to unimportant details and whether it seems toyou 
to result from innocent error or from falsehood. If 
you find a witness has been mistaken or untruthful, 
in all or in part of the testimony given, then you 
may give the testimony of that witness such credit, 
if any, as you think it deserves in the light of the 
nature of and the extent of the defects that you find 
in it. 

Evidence that at an earlier time a witness mad 
a statement inconsistent with or contradictory of tha 
witness's testimony here in your presence justifies 
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you in rejecting the testimony given before you on 
that point but does not require you to reject the 
testimony. 

You nust decide in the light of the inconsis¬ 
tency and all the other factors bearing on the 
credibility of the testimony whether you do or do not 
accept it as true. You do not, however, take the 
earlier statement as establishing the true facts; 
rather, you treat it as at most nullifying the 
testimony given in court here. 

If you conclude that a witness has knowingly 
testified falsely concerning any material matter, 
you have the right to distrust that witness* testimony 
in other particulars. You may reject all the witness 
testimony or give it or parts of it the credence you 
think it deserves. 

In considering the credibility of a witness yc 
may take into account the fact that he has been 
previously convicted of a crime or crimes. You may 
also take into account evidence that a witness has 
admitted the commission of other acts that were in 
violation of the law. 

I have sought not to comment on the evidence 
or to give any impression as to my own view, if I 
have one, of the relative weight of the evidence. 
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If I have done so, however, you may disregard 
it entirely for you arc the sole judges of the facts. 

Pron time to time in the course of the trial 
objections have been made and rulings on evidence 
given. Draw no inferences from the comparative 
frequency of objections of one or theother side or 
from the comparative record in having objections 

sustained, disregard the question and draw no 
inferences from its wording about the answer that 
might have been given. 

Where an objection is overruled, evidence then 
received has no special weight just because 
unsuccessfully objected to. 

Your verdict must be unanimous. 

It is your duty as jurors to conslut with one 
another and to deliberate with a view to reaching 
agreement if you can do so without doing violence 
to individual judgment. L’ach of you must decide 
the case for yourself but do so only after an 
impartial consideration of the evidence with your 
fellow jurors. 

In the course of your deliberations do not 
hesitate to reexamine your own views and change 
your opinion if convinced it is erroneous. Your 
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task is one of conscience, and pride of opinion has 
no place in natters of conscience. But do not 
surrender your honest conviction as to the weiqht or 
effect of evidence solely because of the opinion of 
your fellov; jurors or for the nere purpose of 
returninq a verdict. 

The form of your verdict, which must be given 
separately for each defendant, is simple. Your 
verdict must be either Guilty or Not Guilty, it must 
be given separately as to each defendant, and it 
must be unanimous as to each defendant. 

r 

Your verdict need not be the same as to all 
defendants. 

Your verdict as to each defendant will be 
delivered orally here in open court by your foreman 
in response to questions which the Deputy Clerk of 
Court will address to him. 

You are not partisans — you are judges -- 
judqes of the facts. Your sole interest is to 
ascertain the truth from the evidence in the case. 

When you have reached a verdict and are ready 
to report, simply advise the Marshal that you have 
reached a verdict without disclosing orally or in 
writing what your verdict is. 
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Your verdict nust not be disclosed to anyone 
before you deliver it orally in the Court Room in 
response to the questions of the Clerk of the Court. 

If you wish to communicate with the Court, 
do os in wirting, using the Foreman, Juror No. i, as 
your intermediary and representative. Notify the 
Marshal when you have any such communication. 

There will now be a short recess during which 
counsel will review the charge with me to make 
certain that nothing has been omitted or misspoken. 
Then you will retire to the jury room to deliberate 
your verdict. 

(Cont*d on next page.) 
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2 

I would ask you not to initiate your discussion, yet 


3 

because you have the three alternates with you. 


4 

As soon as the case is given to you and the alternate 

3 

5 

have been excused you will begin your deliberations. 


6 

When the alternates come out, please bring 


7 

your coats and your lunch with you. 


8 

(The jury left the court room.) 


9 

THF COURT: Yes, gentlemen? 


10 

MR. GILLENi I would except to so much of 


11 

your Honor's charge that we excepted to yesterday. 


12 

THE COURT: You mean renew as exceptions to 

1 

13 

the charge those exceptions and exceptions which we 


14 

had under discussion yesterday, in particular the 


15 

ones relating specifically to the charge on 


„ 16 

interstate commerce? 


17 

MR. MIESELMAN: Yes. And the Town Board 


18 

matter. 


19 

THT COURT* Yes. The matter I didn't mention 


20 

at all. 


21 

MR. GILLEN: No further requests. 


22 

MR. LEONE: Nothing further. 


23 

MR. EISCHETTI: We all join in those exception! 

i. 

24 

MR. RITCHIE: I have nothing. 


25 

THE COURT: The next thing we do is get the 
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jury out and then turn them over to the marshal? 

MR. RITCIIIE: Can I be excused? Ms. Katx 
will take over for the Government. 

(The jury is in the jury box.) 

THE COURT* There will be no additional 
charge, members of the jury. He will now swear the 
marshal to take you into custody and you 12 will be 
in the custody of the marshal probably for the first 
time in your lives until you arrive at a verdict. 

(Marshal sworn by the Clerk of the Court.) 

THE COURT: Members of the jury, you will now 
embark on your deliberations. I should say to you 
in spite of what you heard in the marshals oath 
the practice in this court is along about 5«30 or 
thereabouts if you have not arrived at a verdict you 
will be instructed and permitted to go to your own 
homes and your beds. 

You will not be locked up in the St. George 
or anything of that sort as a means of getting a 
verdict out of you. 

Me think it better to allow you to go home 
than have the coerslon of an unwillingness to stay 
late or in a strange hotel. 

Hill the alternates stay in the court room? 
The jury may step out. 
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(The jury left the court room.) 

THE COURTx The three alternates, I thank 
you for your patience and attentiveness. The only 
gratification you've got, you don't have to decide 
the case. If of course, you are Interested In the 
outcome you can always phone the clerk's office and 
learn what happened. 

Thank you very much. You just have to check 
out. If you need a certificate of attendance for 
your employer let the jury people know downstairs. 

Thank you. 

(Alternates excused.) 

THE COURT: Gentlemen, if It becomes desirable 
to have additional marshals or substitute marshals, 
is it all right if Mr. Walsh swears them without 
reconvening us all? 

MR. LEONE: Yea. 

MR. MEISELMAN: So that Mr. Ritchie doesn’t 
say anythinq, 1 represent the United States Marshals 
in the Eastern and Southern Districts in present 
litigation and perhaps I shouldn't be anywhere near 
them. 


THE COURT: Our practice is if the jury 
have messages to send to family, etc., it is usually 
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passed out and the marshal shows them to me. If 
they seem not to be in code and perfectly innocent 
then the marshal makes the phone call. 

The juror of course, does not himself or 
herself make the call. Is that satisfactory? 

MR. LEONEj Yes. 

MR. RITCHIE* Yes. 

THE COURT* Would you lay out all the 
exhibits now in case the jury asks for one or all? 

What do you prefer, to send them in *~ 

MR. LEONE* Wait until they ask. 

THE COURT* If any problem arises about it, 
I will call you in. 

If it just seems to be a straight forward 
request readily identifying the exhibits which are 
in evidence, not just for identification, is it 
satisfactory to you if Mr. Walsh delivers them 
without making a Pederal case out of them? 

MR. FISCHETTI* WE only ask we be allowed to 
look at the note. • 

THE COURT: Yes. 

The next time we do come in you mean. 

MR. LEONE* Are we free? 

MR. MIESELMAN: I have the exhibits in an 
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folder. 

THE COITPT: I think that the jury undoubtedly 
has to eat that stuff so this is probably a good 
tine to get a bite to eat. 

ME. LEONE: Thank you. 

(A recess was taken at this tine.) 

(Tine Noted: 2:25 p.n.) 


(Cont'd on next page.) 
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afternoon session 

(Whereupon, at 3:50 the Court resumed the 
bench.) 

THE COURT: I have a note from the jury. First, 
aet all the exhibits that had been received. I think 
they ought to enjoy the bill of lading (smile). 

Then, a copy of the Judge's charge. 

THE CLERK: Marked as Court Exhibit number 1. 

THE COURT: what are your wishes, gentlemen? 

MR. GILLEN: We discussed that request, a copy 
of the Judge's charge; and frankly, we find it hard 
to understand the whole charge, whether the jury would 
want it, perhaps they want portions thereof. If we 
could have a clarification. 

THE COURT: Like what "all" means? 

MR. GILLEN: Well — 

THE COURT: All right, we can ask then. 

THE CLERK: Yes, sir; if you'll bring the jury 

in. 

(Whereupon, jurors entered the courtroom.) 

THE COURT: We have complied with your number 
one request. The delay and taking up issue with your 
number two request — odd as it may seem, lawyers,too, 
have to eat and they went out for lunch. I couldn't 
take this opportunity until they were able to get back 


o 
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1 

from lunch, which they have now done. 


2 

And, the inquiry they make, I should say the 

i 

3 

reason why you are in here, is that it is not usual 


2 4 

in this part of the country to give a copy or copies 


5 

of the Court'8 charge to the jury, but the question 


6 

is, was there some particular part of the charge that 


7 

you wanted to have your recollections refreshed on,or 


8 

an explanation, or you would just like to have the 


9 

whole thing, or what? 


10 

THE FORELADY: They wanted to hear the four 


11 

points again. 


12 

THE COURT: Will counsel step up for just a 

r 


13 

minute? 


14 

(Whereupon a side-bar conference was had.) 


15 

THE COURT: You could read them to them, or run 


16 

a copy to give to them, whatever you want to do. 


17 

MR. LEONE: Give them a copy. 


18 

MR. GILLEN: Yes. 


19 

MR. RITCHIE: That's fine. 


20 

(Whereupon side-bar conference was concluded.) 


21 

THE COURT: We'll make copies for you. 


22 

(Whereupon the Court instructed the Deputy 


23 

Clerk to photostat Pages 7 and 8 of the Judge's 


24 

charge to give to the jury.) 


25 

(Whereupon at 4:00 p.m. Court stood in recess.) 



(continued on next page) 

1! 
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(Following recess.) 

THE COURT: The jury apparently wants to get a 
twenty minute start on what I said earlier today. I 
said around 5:20 and the jury said, "We can't come to 
a decision today." 

THE CLERK: Note marked Court Exhibit 2. 

THE COURT: I guess we had better go along with 
what they say. If we don't, we don't know whose ox 
will get gored. 

(The jury thereupon entered the courtroom.) 

THE COURT: We have your note, members of the 
jury, that you will not be able to reach a decision 
today. And I assume you mean by that you'd just as 
soon go home now as a few minutes later. 

I should tell you that we have allowed jurors 
to separate, this is something relatively new. The 
first thousand years or so, juries were not allowed 
to separate after they were first sworn to hear a case. 
But as time has gone on and the cases have been tried 
with greater care and over a longer period of time, it 
has become increasingly practical that juries be 
allowed to go home nights during the trial. Finally, 
they were allowed to have their lunch separately and 
go home at night. The last step was to allow juries 
to separate after they have received the case for 
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their determination. That was a relatively new 
development. 

I tell you this little bit of background to 
impress on you that it is done really with the idea 
that you will be able to treat the case as wholly 
private to each of yourselves, just as successfully 
as if you were kept together and without any outside 
intrusion. That is what the whole of it is, to make 
sure there is no intrusion on your deliberations. You 
are the only people in the entire world who are 
competent to decide this case. Only you have heard 
the sworn testimony and seen the exhibits which Court 
and counsel have looked at together to make sure that 
they can be seen by you. All the rest of us have our 
heads filled with a lot of irrelevant material and 
have different points of view. Only you hi ve been 
*vom to decide the case in accordance with the 
evidence and heard nothing but the evidence and have 
been selected because you are completely disinterested 
That, by the way, makes you an unbeatable weapon,tool, 
implement, call it what you will, for deciding the 
case. No one else can be the least bit of help to 
you in arriving at your decision. 

And strangely enough, the people with whom you 
have most confidence in whom you would first turn to 
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for advice are exactly the people who® you shouldn't 
turn to now because this is one thing on which only 
you are the experts. And nobody else can do anything 
to help you because you are the people who have the 
data. 

So until tomorrow morning, the administration 
of justice is in your separate trusts, and you must 
not under any circumstances communicate with anybody 
about the case. 

How, when you do separate and come together, 
please do not discuss the caea if, for example, two 
or three of you go home together. Do not discuss the 
case together in the absence of the other jurors 
because just as sure as shootin' something will be 
said which to some other juror might be of importance 
and simply because it has been said asxmgst two or 
three it might never be repeated and those other jurorn 
would never quite know why that group's thinking got 
where it did and would miss the benefit of the 
deliberations which should belong to you as a body 
which is what you are for the duration of the case. 

Please, do not discuss the case until you are 
all together again in the morning and are able to 


discuss it as all twelve of you, as a jury. 

Good night and cone back tomorrow at ten. 
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Come directly to the jury room at ten o'clock. 
Don't check in downstairs, Mr. Walsh will take care 
of all that. Go straight to the jury room and if 
all the exhibits are in that envelope, seal it up. 

THE CLERK: I think they will all fit in one, 
but if not, there are two envelopes. 

THE COURT: Give it to the Marshal. 

Good night and see you tomorrow. 

(The jury left the courtroom.) 

THE COURT: All right, gentlemen. 

(A recess was taken at this time until 

Wednesday, October 23, 1974.) 


24 
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(Tire Noted: 2:10 p.m.) 

THE COURT: We have a message from the jury 
reading: "We have reached a verdict." 

TiiE CLERK: M ar ked as Court Fxhibit 3. 

(The jury is in the jury box.) 

THE COURT: We have your message, members of 
the jury, that you have arrived at a verdict. 

THE CLERK, Madam Porelady, how do you find 
as to the defendant John De Liso? 

MADAM FOREMAN: Not guilty. 

THE CLERK: now do you find as to the defendan : 
Thomas McNamara, guilty or not guilty? 

MADAM FOREMAN Guilty. 

HE CLERK: How do you find as to the defendan : 
Alphonse M. Mcrolla, guilty or not guilty? 

MADAM FOREMAN: Guilty. 

THE CLERK: How do you find as to the defenant 
Alphonse Merolla, guilty or not guilty? 

MADAM "ORPHAN: Mot 'ruilty. 

THE CLERK: You say you find as to the 
defendant John De Liso not guilty. You say you find 
as to defendant "horns McNanara miilty. You sav you 
find as to the defendant * lphonse M. Motolla guilty, 
vou nay you find ns to the lo'endart Mphonse 
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Merolla not quilty. And so say you all? 

Mi;. CTLLFNs '’ay wo have? a poll? 

THE COURT* Poll the jury. 

THE CLERKi iladan Forelady and ladies and 
gentlemen, you have heard the verdict that the Court 
has received, finding die defendant John De Liso 
guilty — no, finding the defendant John De Liso 
not guilty; Defendant Thomas McNamara guilty, finding 
the defendant Alphonse M. Merolla guilty 
MR. LEONEs I an sorry. 

THE CLERK; Finding the defendant Alphonse 

Merolla *ierolla not guilty. 

Madam Forelady, is that your verdict? 

MADA,'1 FOREMAN s Yes. 

Till! CLERKx Juror No. 2 is that your verdict? 
JUROR NO. 2: Yes. 

THE CLERK.; Juror No. 3, is that your verdict? 
JUROR MO. 3s Yes. 

THE CLERK; Juror No. 4, is that your verdict? 
JUROR NO. 4s Yes. 

THE CLERK; Juror Mo. 5, is that your verdict: 
JUROR NO. 5s Yes. 

THE CLERK; Juror No. 6, is that your verdict? 
JUROR No. 6: Yes. 


t 
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THE CLERK: Juror No. 7, is that your verdict? 

JUROR NO. 7 1 Yes. 

THE CLERK: Juror No. 8, i3 that your verdict? 

JUROR NO. 8: Yes. 

THE CLERK: Juror No. 9, is that your vefdict? 

JUROR NO. 9: Yes. 

THE CLERK: Juror No. 10, is that your verdict^ 

JUROR NO. 10: Yes. 

THE CLERK: Juror No. 11, Is that your verdict^ 

JUROR NO. 11: Yes. 

THE CLERK: Juror No. 12, is that your verdict^ 

JUROR No. 12: Yes. 

THE CLERK: Jury polled, your Honor. 

THE COURT: That, members of the jury, 
completes your service as jurors in this case and 
you are discharged. 

Also I believe it completes your service as 
jurors. Tf any of you need certificates of 
attendance you will ask the Jury Clerk. 

On behalf of myself and other judges of the 
court and the counsel and litigants at this session 
of court, I wish to thank you all for your jury 


MS 


We are very keenly aware of the time that we 


service 
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take you away from your work to cone here to act as 
jurors and we can only say we all of us regard jury 
service as absolutely indespensable and those of us 
nost familiar with the courts consider our juries as 
the keystone of the arch of justice. 

We are in your debt and we thank you. 

THE CLERK: Please rise. 

(The jury left the court room.) 

MR. PISCHETTI: Before Mr. Gillian and Ms. 
Seltzer make motions, may T move that the bail for 
John De Liso be exonerated as previously _ 

THE COURT: Motion is granted. 

MR. LEONE: I join in that motion on behalf of 
Alphonse Herolla. 

THE COURT: Motion granted. 

MR. RITCHIE: With respect to the defendant 
Thomas McNamara and the defendant Alphonse M. 

Merolla, the Government asks that the bail be con¬ 
tinued. 

MR. GILLEN: What I was going to do most 
respectfully is move first for a decision on the 
motions which your Honor reserved, particularly on 
the interstate commerce portion of the case. 

In addition thereto, I most respectfully move 
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to set aside the verdict aa inconsistent with the 
weight of the evidence against Thomas McNamara. 

MS. SELTZER: I would join in that motion on 

behalf of Alphonse M. Merolla. 

THE COURT: Is there anything further you want 
to do on the reserved motions for judgments of' 
acquittal? 

MR. GILLEN: We aregued the motions and most 
of the motions were argued on the aspect of inter¬ 
state commerce. 

Your Honor, when we discussed the charge we 
excepted to that portion of the charge wherein your 
Honor gave the affectation of interstate commerce, 
specifically about goods being installed. We made 
motions to the jurisdiction of the Roderal Court in 
this particular matter. And we would move for a 
judgment of acquittal based upon that. As well as 
a judgment of acquittal based upon the evidence being 
inconsistent with the verdict insofar as the case 
relies and turns upon the testimony of Harry Goberman 

I feel no jury could find a verdict of guilty 
on this man's testimony. He has no respect for the 
efficacy of the oath and he expressed that during 
his entire testimony. 






1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


2290a 2141 dV 

THE COURTi Ms. Seltzer? 

MS. SELTZER: I think it has been argued 
sufficiently and I think it doesn't do any good at 
this point to belabor the issue. 

I felt that during the course of the trial you 
in y6ur own mind had severe misgivings to the 
jurisdiction of the court in this matter. 

THE COURT: No, I am perfectly clear what I 
felt on this case as we stand today, the District 
Court was bound to include — the Court of Appeals 
may well disagree with me in that I misread the case 
to date, I think that is unlikely. 

The question which concerns me, I did want to 
make sure, was we have a reasonably clear- cut record 
on interstate commerce. I besought counsel to try 
to get it all togevner free of the factual complica¬ 
tions so it could be present on appeal if there were 
any adverse verdicts with complete clarity. 

Counsel felt themselves unable to do that, but 
at least the record is taken with the charge I think 
reasonably clear and readily briefable. 

Now, the other question as to whether under 
the somewhat revised attitude of the Court of Appeals 
towards what constitutes a sufficient case to go to 
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the jury, I have reservations relating to the 
quality of the testimony and the uncertainty of 
details within it. 

I think it's a simple thing to say there was 
specific evidence of extortionate conduct and some¬ 
body said there was extortionate conduct in the use 
of force and threats of force. Said under oath. 

That is that. 

Hell, is that that? 

When it io combined with other circumstances 
such as those that we have here? That was the area 
of my concern, whether there is any room for re¬ 
examination of the sufficiency of the case to go to 
the jury. 

As I understand the rule, the evidence must 
be sufficient so that the jury can responsibly and 
without making a mockery of the reasonable doubt, 
find a verdict for the Government. None of us 
really knows what we mean by reasonable doubt when it 
is applied to a body of testimony which is at least 
formally sufficient. 

And here certainly can say that the record 
is formally sufficient. The words are there if 
believed. I think the deeper question is whether 


believed 
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as you put it, Mr. Gillen, there is any justification 
for qiving the case so largely dependent on the 
testimony of a nan whose truth telling capacity is 
slight, is there any basis for a finding beyond a 
reasonable doubt in such testimony when it is not 
corroborated in detail. 

T don't think MR. Ritchie's closing argument 
marshalled the corroboration very, very effectively. 

I am not sure if he got every bit of corroborattion, 
but he didn't miss much in presenting those to the 
jury. 

The verdict I think we would have to say, was 
a discitainatino one. If for those of us who are 
lawyers had had that in advance or formed a judgment 
in advance as to which two would be convicted, if 
we were told that the jury was going to differentiate 
defendants and going to convict only half of them, 

I think we would unhesitatingly have said they would 
have cone in against Mr. Thomas McNamara and MR. 

A. M. Merolla. And that the evidence against the 
other two is in the one case tenuous and ir the other 
is disfigured by a critical contradiction. 


25 


Nothing anybody can do about that. It just 
happened. That where I an. I just want to see if 
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you gentlemen had any new thoughts. 

MR. GILLEN* The corroboration events 
allegedly outside the two instances of coercion or 
alleged extortion in this way — it is only Mr. 
Goberman's words that are before the Court and before 
the jury as to what actually or allegedly happened 
in connection with extortion. 

THE COURTI You see you have Allen Goberaan 
saying he heard all the noises and when he entered 
the room he saw a gun being passed from hand to hand. 
Then the finding of the — as a consequence of that 
meeting something was signed. 

MR. GILLENi The registration and — 

THE COURT* Yes. 

MR. METSELMANi The jury was told it was the 
gun handled by John De Liao. They disbelieved that 
part which would find him guilty. 

THE COURT* It doesn't prove it wasn’t handed 
between two people — 

MR. MEISELMANt The only testimony is it was 
handled by De Liso to somebody else. 

THE COURT* To whom? 

MR. MEISELMAN* I honestly don't remember. 
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My mind is a blank. 



1 


2145 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


2294a 

Tnn COURT* I an afraid it was supposed to go 
to A. M. Merolla. The only question is whether it 
was handed by John ne Liso or someone else. That's 
why 1 say the testimony against De Liso was the 
subject of a sharp contradi tion within its own four 
comers because of his identification of John De 
Liso as the man who was outside with him. 

But the presence of a weapon, its display, and 
the sound of a fracas were testified to both by 
Harold Goberman and by his brother, and there was 
some — you see, when you get into these questions — 
well, heavens knows what the Court of Appeals will 
think about it which is quite another matter. 

In such as case as this where it seem to me 
necessary to admit evidence of complaint and absence 
of complaints because of the way the case developed, 
that was some sort of corroboration. 

It makes Gill's testimony very important. The 
testimony that Goberman did say that he had been 
worked over. 

MR. MEISELHAN* Yet Allen said to Gill on two 
occasions there was no gun. 
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THE COURT* That's right. 

MR. RITCHIE* Even that is disputed. 
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THE COURT* You see, what I mean by what is 
the standard by which these things go — 

.MR. MEIRPLMAN: Tf I ragy reiterate Mr. Gillen 
argument and Ms. Seltzer'a summation. Mr. Harold 
Goberman is conpletely immoral. 1 don't think that 
he knows — 

THE COURT* This has nothing to do with it 
really. Hut T think the difficulty in such a case 
as this, the question is not whether Harold Goberman 
is capable of telling the truth, but whether for 
some reason or other he did tell the truth thia time4 
And I think Mr. Ritchie again very shrewdly 
made that his pitch. Pitch is a wrong word to use, 
rested his argument on that. He didn't claim this 
was a man of truth, but that thia time he told the 
truth and in effect asked the jury to accept or 
reject Gobermanfe story on their conclusions to the 
extent to which it was corroborated. 

Well, they seemed to have done exactly that. 

You see, the way the case developed, it was inevitablja 
that Mr. Thomas McNamara's name and presence and 
protests and actions should be all over the case. 

It couldn't be any other way. He was the 
principal in the case. And tor one or another reason!. 


I 
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Mr. Alphonse Merolla was likewise all over the 
evidence. There was nothing that could be done 
about it. 

I think, having that, the choice counsel had 
to nake was a choice between a two-edged sword. 

Ms. Seltzer had no alternative except to try to 
explain Alphonse M. Merolla*s presence by emphasizing 
he waa frequently present and had an innocent reason 
to be there. You had to do that because of the 
risk that the jury was bound to believe he was there. 
There was nothing else you could do expect make his 
presence there appear to be in the normal course. 

What else? 

MR. MEISELMAN t Thomas McNamara was not 
present on June 28. 

THE COURT: No, he was not. 

He doesn't have to be there both times. 

MR. MEISELMANi Conceded. Except that the 
Government has not shown a connection between the 
events of June 5 and June 28 except by very tenuous 
inference. 

MR. RITCHIE: There waa a signature on that 
agreement. 


25 
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THE COURT: No. You see, if you put your 
mind back, the things that hurt in a case of this 
kind are the things that juries spend much time on. 
In a case like this they look like an attentive 
intelligent bunch of people. The early drafting of 
that cancellation, the early date of it, the fact 
that Mr. Sfaelos had already been called in as early 
as June 9, Desmond O'Sullivan had been called in 
apparently working at the same time that — unknown 
to him — Kenneth O'Shea was working on the same 
case. 

That the whole thing was part and parcel, and 
efforts, which climaxed in getting Goberman off the 
job. 

Now, maybe that on June 9, that was still not 
resolved — what was the date that was finally put 
on the cancellation, do you remember? 

MR. GILLENt June 6. 

MR. RITCHIE* That is the testimony. 

THE COURT* You see? 

MR. MEISELMAN* Except, put on there by 
Timothy Shea who testified he was John McNamara's 
lawyer. 

MR. RITCHIE* He testified he was — 
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THE COURT: The jury was given no reason to 
believe that John and his father were pulling in 
different directions. 

MR. MEISELMAN: I agree. But on the contrary 

they were given no reason, in evidencewise, to be¬ 
lieve they were acting in concert between John and 
Tom, except by inference. 

THE COURT: Hot acting in concert on the 

administration of corporate correctives, perhaps, 
but to some extent necessarily acting in concert to 
do what they thought had to be done to get this job 
done. 

And the best possible way, I take it, 
increasingly looked like it should be done under 
new management. 

I would like counsel to treat the motions as 
still under reservation and let me think about it 
some more and we can pass on it in finality on 
sentence day. I think I shall have to deny the 
motions because after a jury has decided, of course, 
your thinking is never quite the sane. 

It can't be. The man that can't be instructed 
by a verdict of 12 — well, there is something wrong 
with him. That is very important here particularly 





2299a 


2150 


as I say when the verdict seem to me to be 
characterized by intelligent discrimination amongst 
defendants. 

Are you well enough to go down to the third 
floor and talk to probation? It should not be 
difficult. 

MR. GILLEN: We have a probation officer in 
the court room who happens to be my nephew Michael 
Gillen. 

THE COURT: I noticed the name and didn't 
think it was a good idea having defense counsel 
writing probation reports. 

YOu too, Mr. Merolla. And let me say to you, 
I know Mr. McNamara will be strenuously advised, and 
you will too, make all the information, family, job, 
background, available. It is very important. 

You will be given notice — 

MR. GILLEN: Is bail continued? 

THE COURT: Bail continued. 

MR. GILLEN: Your nonor, I most respectfully 
move at this time to dismiss the indictment against 
John McNamara for lack of prosecution. He was ready, 
willing and able to go to trial on this case two 


weeks ago and at the very last moment your Honor 
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told Mr. Walsh to call the jury the Government 

severed with the understanding they were getting 
immunity. Nothing happened. 

THE COURTt In the confidential expectation, 

I would put it — what do you say, Mr. Ritchie, is 
that right? 

MR. RITCHIE* We had hoped to get immunity. 

I informed the Court as the trial wore on my desire 
to get immunity lessened because of the way the trial 
progressed. 

Now, Mr. Gillen, as I recall it, agreed to the 
severance. 

MR. GILLENt With a gun to my head. 

THE COURT* He didn't agree to the severance, 
what he said was, I think, it was the likelihood 
my client would never be tried, I am not in a positioii 
to resist it. 

Roughly, that was his posture. If you had 
said to him — 

MR. GILLEN* Your Honor, I would have insisted 
on going on right then and there had I known this. 

THE COURT* He told you he was ready and the 
way the trial developed I think we- have to agree he 
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was. 


And since the case has already been once 
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tried, I could not see a fair gound for defering in 
the trial of a case and did not. 

Well, I have never had a motion to dismiss for 
what of prosecution. Whatever else you want to call 
it in these circumstances if you see if there is a 
case on it — 

MR. GILLEN. There is no case on it. 

THE COURT: I don't think you will find any¬ 
thing. 

MR. GILLEN: There is no case on it. 

THE COURT: You dortt know, you haven't looked. 
There might be one of the Federal cases — 

MR. GILLEN: All I know is, your Honor, we 
were ready to try the case and I made the announcement 
and was completely taken by surprise with Mr. Ritchie 
intention which was not announced until maybe two 
hours before — or while we were setting up house¬ 
keeping. 

I was taken completely by surprise. 

TOE COURT: Have you discussed it with 
counsel? 

MR. RlTCniE: I hadn't. 

THE COURT: Had not? 

MR. RITCHIE: I had not even decided on the 
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course of action until Sunday. 

MR. GILLENt We came into the court room 
under the penality of treats of contempt if T wasn't 
here. Your Honor made that clear. 

THE COURT: That's right. 

MR. GILLEN: And other cases were put forth. 
Time was set aside for this trial. John McNamara 
was ready, willing and able to commence the case. 

I could not resist a severance or I wouldn't be a 
lawyer. 

In all practicalities, I believed at that time 
that the Government would move to dismiss. Either 
that or I move for an immediate trial starting 
tomorrow of John McNamara. 

THE COURT: I am busy tomorrow. 

MR. GILLEN: I don't think I am being overly 
reactive on that. Quite frankly I believe the 
Government should move to dismiss. 

Is it the Government's intention to go through 
the case again? 

MR. RITCHIE: I cannot speak — I need 


authorization before I do anything. I have just 
gone through this trial and there were certain 
verdicts in this trial that I am going to be discuss 


g 
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along with the case and there are certain other 
aspects of the case that I an interested in. 

T an goiner to be discussing this with ny 
superior, the entire question of what happens in this 
case in the near future. 

MR. GILLEN* I don't know what MR. Ritchie 
is talking about. 

THE COURT* Nor do I. 

MR. RITCHIE* Well, I have certain interests 
in this case. Certain interests I would like to 
develop. I have to speak with ny superiors. I am 
not a sovereign unto myself. I can't speak at this 
tine on what the United States intends to do. 

MR. GILLEN* Your Honor, most respectfully, 

I ask for a trial date because I can't see this hang¬ 
ing over the head of John McNamara. 

THE COURT* Do you want to see what time we 
can fit it? 

MR. GILLEN* In asking for a trial date, I in 
no way intend to minimize my motion for lack of 
prosecution. 

THE COURT* That is without prejudice to renew 
on papers or if you find some such situation — 

MR. MEISELMAN: I would say that the severence 
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of John McNamara upset the strategy of the defense 
to a great degree, and hampered our defense. 

MR. GILLEN: That is true even though both 
Mr. Melselman and I worked together for the past two 
weeks, it became difficult. 

I don't know if that was the Government's 
intention in the severance. It made our job burden¬ 
some and onerous, and only God knows what the result 
would have been if they had both been in there. 

We don't know what would have happened if we 
had to be in here representing our cases. Mr. 
Meiselraan would have been completely free of action 

THE COURT: I saw no handicap whatsoever. I 
could claim to be an expert, in a modest way, on the 
trial of the United States against De Liso, I heard 
it twice. 

MS. SELTZER: Is it all right if Mr. Merolla 

leaves? 

THE COURT: We are really talking about the 
United States against John McNamara at this point. 

If John McNamara's case be tried, I think it 
could be tried in a week. 

MR. GILLEN: I doubt it. I um not going to 









2305a 


2156 



stipulate to that. I would say it will go two to 
three weeks at least. 

MR. RITCHIE: I think a slightly less time 
than this trial. 

MR. GILLEN: I am sorry, it will not take less 

time. 

THE COURT: It will. 

MR. OILLKHi Quite frankly, with the defense 
of John McNamara, we have another record here. This 
is the second trial record we have. And Mr. Goberman , 
each time he teatifiies he testifies differently, and 
I think I have every right to show that to the jury. 

THE COURT: Economically and quickly. 

MR. GILLEN: And consistent with the defense 
of John McNamara which I most humbly submit to the 
Court, should never be tried after what has occurred. 

We are playing ganes now with the man's life. 

THE COURT: Hardly. 

MR. GILLEN: I most forcefully urge that 
motion. I think there is trickery going on and has 
been going on for the past two weeks. Hirst they 
said there would be immunity. He was never called 
to testify and never anything — 


MR. RITCHIE: I was told I would have to 










2306a 


2157 


subpoena him. 

MR. GILLEN: Of course. 

THE COURT: I don't see how I could possibly 
get it in before February 10. Maybe give it to 
another judge. 

MR. GILLEN: Ho, I would ask that you keep the 
case. Your Honor is familiar with the case, has gone 
through it. 

THE COURT: It is hardly an advantage. 

MR. GILLEN: I don't know. If I were In your 
Honor's place I would be a little annoyed to try a 
case three times. 

THE COURT: In the meantime, Mr. Ritchie, you 
can see what, if anything, the position of the 
Government is on this matter. 

MR. RITCniE: Yes, your Honor. 

TnE COURT: If some earlier time falls open 
we will get in touch with you both. 

MR. GILLEN: I would like to know what 
attempts were made to get immunity. 

MR. RITCHIE: There was an immunity request 
in Washington. 

MR. GILLEN: To whom? 

THE COURT: No, I think that Mr. Ritchie — 
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T think on the record stated it somewhere late lr.st 
week. Didn't you? 

MR. RITCHIEi I may have, your Honor. 

THE COURT: I wouldn't swear to it, but I do 
recall your having said something to the effect that 
the Government or Ihe people in Washington were 
expressing a reluctance in a father and son situation 
in which — that is the granting of immunity would 
result in trying to compel the son to testify against 
his father. 

MR. RITCHIEx Yes, your Honor. 

THE COURT* Just a minute. I am directed to 
page 1728* "fir. Ritchiet With respect to John 
McNamara, the Government is not going to call him as 
a witness. There is still an immunity — " and 
then I interrupted and said t "First, have you been 
authorized to grant him immunity?" And you said, 
"Ho. I was speaking this morning with an individual 
in Washington who stated to me there was a problem 
with immunity in this case because it is a father 
and son relationship. The Government may acquire 
authorization from the Attorney General next week. 
They are having problems because it is not the normal 
immunity situation. You have a father and son 
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relationship here. They have a policy against 
that sort of thing — 

"MR. GILLEll: It ia a wise policy." 

And I said; "At least for this case. ' And 
Mr. Gillen said; "For the American family." 

And Mr. Ritchie said; "I don't know whether I 
will get it or I an not saying I won't use John 
McNamara on rebuttal. With respect to a later 
trial for him, I don't believe that is a material 
issue in this trial and it will be something that T 
am sure your Honor will take up at a tine if the 
Government proceeded to trial." 

And Mr. Gillen said; "I think Mr. Ritchie has 
every intention of retrying Mr. McNamara as of this 
moment. K 

Then we go on to another matter in the 
transcript. So, it is pages 1728 and 1729 on October 

18. 

Okay, gentlemen. 

MR. GILLENt Thank you, your Honor. 

MR. RITCHIE: Thank you, your Honor. 
oOo 
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THE CLERK: Criminal cause for sentencing. 
United States of America versus Alphonse Michael 
Merolla. 

MR. RITCHIE: Good morning. 

THE COURT: Good morning. 

Mr. Merolla, do you wish to have Ms. Seltzer 
represent you on the sentencing proceedings here 
this morning? 

THE DEFENDANT: Yes. 

THE COURT: Is there any reason, Ms. Seltzer, 
why sentence should not be imposed at this time? 

MS. SELTZER: No, your Honor. I would just 
at this time, renew the motions that had previously 
been made in this case. 

I don't know if your rulings were final as 
far as the motion to dismiss under the argument 
that the case itself did not legally justify a Hobbs 
Act prosecution. 

THE_COURT: Well — 

MS. SELTZER: I haven't found any new cases. 

THE COURT: I think we — the question of 
whether or not within Interstate Commerce and 
whether or not the offense mounted even if the 
evidence were accepted to an offense under the 
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Section-- those motions are denied. And I think 
there was a motion that was mentioned to set aside 
on the grounds that the verdict was against the 
weight of the evidence, and that the case should not 
have been submitted to the jury, — that is, to renew 
the motion for a judgment of acquittal. That notion 
is denied. 


Is there anything that you wish to say with 
respect to sentence before it is imposed? 

MS. SELTZER: Yes, your Honor, there is. I 
did have an opportunity to read the probation report. 
And I think a lot of what it says indicates a lot 
of truth about Mr. Merolla's personality. 

There are several things in the report that disturb 
me a little. I think they can be explained. 

THE COURT: What? 

MS. SELTZER: The things that disturb me are, 
one, a statement that — two statements that were 
allegedly received by the Probation Department or 
by the Government as to statements that were made 
to an informant and then subsequently made to the 
Probation Department. Those are the ones that Mr. 
Merolla has made statements to some people — and 
the source of this is not given — that he was with 
some crime family, and another statement in this repor 
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saying that he allegedly is known to carry guns. 

And another — 

Tli ; COURT: I .aean I attach no weight to 
those statements. 

IS. SULTZER: Another statement that he told 
somebody --the somebody not v eing in any way 
specified — that he had received three thousand dollcrs 
for being involved with the events that are charged 
in the indictment of this case. 

Tdr. COURT: I think there was also a statement, 
however, that there was no hard evidence that any 
such payment had been made. 

And if it wasn't made, it would be somewhat 
difficult to see how it could have been received. 

MS. SELTZER: Your Honor, I would 3ay that 
the most significant part of this probation report 
is the part that describes Mr. Merolla's emotional 
health. And I think that that may l>e an explanation 
for a lot about what happened in June of 1972. 

I don't think you have had the opportunity 
because Mr. Merolla did not take the stand in this 
case, to deal with him on any great level. But I 
think that the description that is given on pages 
20 and 21 and 22 of this report, — well, I am not 
a psychiatrist — but it would bear out even to a 
greater extent, the experiences that I have had with 
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him, and obviously the experience that other people 
would have with him. And I think perhaps if we 
analyze this case with an understanding of Mr. 

Merola's psychiatric background, maybe certain tilings 
fall into place. 

because I think possibly what happened, your 
Honor, is that there was some kind of a fight 
between Mr. Gulberman and Mr. Mcianara. And I would 
say that the evidence in the whole case indicates 
that the relation between these two people was 
extremely poor, for an extremely long period of time. 

And I think there is a very good possibility 
that Mr. Merolla was present, and that Mr. Merolla 
conceivably got into some kind of a fight or argument 
that was none of his business. And I think his 
emotional background and his temper and his — I mean, 
you have read it. I don't want to read it here in 
open court. 

Hut his whole psychiatric and emotional probleir 
cculd very well be an explanation for this case. 
Because then otherwise, there is no other explanation 
as to how he could have gotten into a fight with 
Mr. GuJ Herman. I know through my own experience 
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that he was not employed by McNamara Chevrolet, 
and would ordinarily have not been there? 

MS. SELTZER: Apparently, from what I 
understand, Mr. Merolla was not working at that 
time. He received Social Security, because of 
his heart condition. And he hung around there a lot. 
His brother was the sales manager. 

And if a man has nothing to do, and if he is 
not unwanted in a place, I think it would be perfectly 
appropriate under the circumstances, that he was 
hanging around and I think that does explain it. 

I mean, I don't think that we have ever denied 
that he was not at the premises. 

THE COURT: Mo, I don't think anyone suggested 

that. 

MS. SELTZER: But I think there is an 
explanation for his being there. 

And Mr. Merolla, I think, is the type of 
person who will get into another person's argument 
and just jump into it. It is none of his business. 

But hamight just find himself in the middle of 
somebody else's fight. 

I submit, your Honor, that that is what is 
very possibly what happened here. 

I can see it from my own experience with him. 
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i 

And I think the statements in the Probation 
Report about guns or crime families, or money — 

I think Mr. Merolla is a loudmouth, if you will 
excuse the expression. And I think Mr.- Morolla 
conceivably could have made statements like that. 

I don't know. It is possible that he makes things up. 

He's got illusions of grandeur. Honestly, 
he is that kind of person. But I don't think he is 
the kind of person who is hired and who premeditately 
conspired with anybody to commit the crimes that 
are alleged. 

And I think that’s the crux of the matter. 
Because Harry Doberman wasn't badly beaten up. The 
point is that if Alphonse Merolla got together with 
Tom McNamara and sat down, and they said that for 
X amount of money you have to take care of him — 

I think it's a totally different crime, —; that if 
Al Merolla somehow got into a brawl with someone 

f 

like Harry Doberman, and where the situation was 
that the injuries sustained were something less than 
a black and blue, I think it's a diC erent situation 
then, your Honor. 

And I think that in your sentencing of 
Mr. Merola, I would think that you would take that 
into consideration. 
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There's not much else I can say. 

' I don't want to go over the details of the 
Probation Report. I am sure you are familiar with 
his background. / 

THE COURT; Yes. 

MS. SELTZER: I think even the arrests that 

t 

are indicated on his rap sheet, indicate that he is 
the kind of person — he was stopped once. The 
second arrest in 1972, apparently was because he was 
in a parking lot, I believe, with his brother — 

THE DEFENDANT: Funeral parlor. 

MS. SELTZER: And an officer not in uniform 
came over, and they got into an argument. So he was 
arrested. It wasn't — the whole pattern, I think, 

is bad. He is not the typp of person who would commit 

/ 

a premeditated crime. He is the kind of person who 
gets into fights. 

THE_COURT: I think I understand your argument. 

T 

Mr. Merolla, is there any reason why sentence 
should not be imposed at this time? 

THE DEFENDANT: No, your Honor. 

THE COURT: Is there anything you wish to 
say on your own behalf, with respect to sentence? 
Before it is imposed? 

THE DEFENDANT: Yes, your Honor. I would like 

i 
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to clarify that the — my conduct on that funeral 
parlor incident with the officer. It was a matter 
of a car being blocked. And he did not identify 
himself as a police officer. And he came out 
cursing. And the case went even further. There 
is a departmental action against the officer. 

But rty lawyer said, "You're going to make the 
guy lose his job. He's got children to support." 

So he said, take the disorderly conduct and pay the 
fifty dollar fine. But there was departmental action 
against this officer. He was a rookie on the force. 
He pulled Ms gun immediately without identifying 
himself as an officer. And there were no blows 
struck. Just a matter of — we,just came out of 
the funeral parlor. It wasn't that we were hanging 
around on the corner. 

And I would like to make mention — I just 
came out of the hospital with another slight heart 
attack. And I find my daughter right now suffering 
with the same kind of problem at the age of 13. 

Which has me very much concerned. And I think it 
would be very detrimental to her if something would 
happen to me afLthis time. She has a heart murmur. 

THE COURT: This is a much more complicated 
sentence problem, the whole case, because of its 
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background and all that. 

Cut I cannot go beyond the jury's verdict 
and must accept that the jury did find that the 
incident principally relied on, did occur, and was 
within the intent of the statute. It is a very 
serious one. 

Nov, I think that the brandishing of^the gun 
part of it, we do have to lay out of view, because 
of the equivalence that we really don't know what 
quite the jury concluded as to the gun because it 
wasn't indispensable to a conviction. 

In other words, the government was entitled 
to state whether or not a gun was used, although that 
did have a prominent part in the evidence. 

But the equivalence — I mean this muddies 
the waters on what the jury had found to have been 
proved beyond a reasonable doubt with respect to the 
gun. 

I don't think that this is a case in which 
it is possible to grant probation. I know the 
difficulties of your situation. But the statute is 
a serious one. 

% 

What I intend to do, however, is to impose 
a so-called s£lit sentence, with a very brief period 
of imprisonment in a jail-type institution as a 






2320a 


12 


part of a longer sentence. 

On the jury verdict of guilty, on the single 
count of the indictment, you, Alphonse Michael 
Merolla, are sentenced to the custody of the Attorney 
General of the United States, or his duly authorized 
representative, who shall designate the place of 
confinement for a period of three years, pursuant to 
the provisions of Section 3651. 

You will be confined for three months to a 
jail-type institution, and execution of the remainder 
of the sentence — that is, 33 months, is suspended 
and you are placed on probation for five years, subject 
to the general conditions of probation, provided by 
the standing order of this court. 

That will mean that during the entire probationary 
period, you will have hanging over you the suspended 
33 month sentence. That will make it very important 
for you to keep in mind that if you do have this* 
temperamental problem, that is something you have got 
to master. 

Now, since you have been convicted, you are 
entitled to appeal to the Court of Appeals from the 
verdict in this case. And you must do that v/ithin 


ten days. You have been receiving legal aid. If you 



are unable to afford counsel on appeal, and do wish 
to appeal, please let me know, and I will direct 
Mr. Walsh, the Deputy Clerk of the Court, immediately 
to file a Notice of Appeal on your behalf. 

MS. SELTZER: Your Honor, Mr. Merolla is 
planning to appeal. And if Mr. Walsh would file that 
Notice, we would appreciate it. Otherwise, I will 
have to file it. 

THE COURT: All right. Would you see that that 
is filed right away? 

THE CLERK: Yes. 

MS. SELTZER: Thank you. 

THE COURT: I think that at this time, Mr. 

Merolla is free on ten thousand dollars personal 
recognizance bond? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Is there any objection to continuirg 
that and staying execution pending appeal? 

MR. RITCHIE*. No, your Honor. 

THE COURT: Very well. 

Now, I think though, that you may have to 
reexecute the bond, to make it one that covers the 
appeal■ I don't know. Because I don't know what 
the terms of it are. But anyway, the condition of 


release is that he execute a personal appearance 
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bond in the face anount of ten thousand dollars, 
without deposit of cash or other security therefor. 

MR. RITCHIE: Yes, your Honor. 

MS. SELTZER: Yes, your Honor. 

Thank you, your Honor. ' 

THE DEFENDANT: Thank you, your Honor. 

THE _COURT: I think the entire trial minutes 
have been transcribed. Has the charge and the 
— the closing arguments and the charge, have 
they been transcribed? 

MS. SELTZER: If they haven't, my Appeals 
Bureau will contact the Court Reporter. 

THE_COURT: Will you see that that is done 
right away? 

MS. SELTZER: Yes, your Honor. 

THE COURT: And the sentencing minutes, I 

expect. 
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1 

THE CLERK i Criminal cause for sentence, 

, * j 


2 

i 

United States against Thomas Michael McNamara. 


3 

THE COURT : Good morning, gentlemen. 


4 

Mr. McNamara, do you wish to have Mr. 


5 

I 

Meiselman appear for you on the sentencing proceeding ; 

6 

i 

here this morning? 

i 

7 

THE DEFENDANT: Yes sir. 


8 

THE COURT: Mr. Meiselman, is there any reason 


9 

why sentence should not now be imposed? 

10 

MR. MEISELMAN: No sir. 

11 

Prior to the imposition of sentence may I 

12 

respectfully renew the motions heretofore made, and 

; 

13 

particularly with respect to the motions concerning 


14 

the jurisdiction, the motion — 


15 

THE COURT: On the interstate commerce grounds? 


16 

MR. MEISELMAN: Yes sir. And the motion to 


17 

set aside the verdict as being contrary to the weight 


18 

of the evidence, and for a motion of a directed 


19 

verdict of acquittal. 


20 

THE COURT: I think you also — a point was 


21 

raised that on the indictment and the evidence an 


22 

offense was not charged which was within the general 


23 

intendment of statute. 


24 

MR. MEISELMAN: That is correct, sir* 


25 

THE COURT: The motions are denied. I think 
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. 

we better leave the Court of Appeals these ever more 
complicated questions of interstate jurisdiction. 

i 

But on existing law I am able to entertain no 

i 

loubt that the interstate jurisdiction — that under 

I 

♦•hr* existing cases there is adquate jurisdictional 
loundation for the indictment, both in the allegations 
.if the indictment and in the evidence that was 
m ought forward. 

i 

MR, MEISELMANi I know I have argued this 
point until your Honor is weary with it, but -- 
THE COURTi But you must preserve your 

exception to the ruling. 

MR. MEISELMANI Yes, your Honor. 

j 

THE COURTi And that is the intent of this , 

I 

motion, and I recognize that, 

j 

MR. MEISEIA1AN: We're ready your Honor. 

THE COURTi Naw, is there anything that you 

i 

do wish to say with respect to sentence before it is 
imposed? 

MR. MEISELMAN: If I may, your Honor. At the 

! 

time of these sentences your Honor ~ I think your 

i 

Honor is also weary of the time worn cliche's that 
are so appropriate at these moments. 

i 

THE COURT: Well, it was a little different 
in Mr. McNamara's case. He is obviously a man of 
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previous good reputation and his sentencing matter 
hac resulted in the sending in of a great many letters 
which I think he would be proud to see if he could. 

MR. MEISELMAN: I might call to your honor's 

I 

attention, there is a word which appears in the pro¬ 
bation report, and I don't seem to recall the page 

I 

it is on now, but — 

I 

THE COURT* What is that? 

I 

MR. MEISELMAN* I can't refer to the exact 
page, but it refers to Mr. McNamara as being 

I 

authoritarian* j 

i 

THE COURT* I remember the word. 

i 

MR. MEISELMAN* I think that it is the nature j 

I 

of a person'8 business and career, to be successful .1 
that he must be authoritarian — 

THE COURT* In the sense in which used in the 

i 

report, I think that is not the best chosen word in 
the world, but I think what the reporter meant was 
that generally speaking he knows his own mind, he 
means to put it inot effect and he has done so with 
success over a long period of years. 

MR. MEISELMAN* What has happened here, your 
Honor, is that here is a man who was with very littl** 
formal education, rose above a background which was 
not of the most condusive to succeed and by dint of 
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hard, almost compulive work, and for which hie first 
wife found it necessary to break up a marriage because 
of, built up what could be called a successful 
business and was in semi-retirement and his sons wero 
to fall heir to this business and he came out of 
semi-retirement to build what could, I would say, 
could be best be phrased as perhaps an edifice to the 
hard work he had put in during his life time. 

It is this edifice that caused the creation 
of ali these difficulties. I cannot nov; argue the 
verdict of the jury irrespective of my personal 
feelings — 

i 

THE COURTi No, I cannot go behind the verdict, 

MR. MEISEI^ANi But I think that the evidence 
shows very well, very patently that if there was such 
a conspiracy, that at best Mr. McNamara was a passive 

i 

party, passive even to the extent where circumstances 
may have created their own force which carried him 
along. 

I 

This is not a man, who by his history, by his 
background, shows any tendency to violence, shows any 

I 

tendency to being an outlaw, shows any tendency to 
violating any law. 

A man in 62 years who has a perfectly clean 

* 

record, is well thought of in his community, has well 
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taken care of his family, has tended to his obligations 
has taken care of his responsibilities; this is not 
a person who with intent, set out to violate a law, 
and at best, I say, if the law was violated, it was 
violated because of force of circumstances beyond, 
perhaps, even his control, or intent, i 

The finding of guilty here, your Honor, is 
tantamount to such a detrimental stigma, which will, ! 
in my opinion, undoubtedly cause the loss of his 
business, for which he has worked all of his life; 
undoubtedly will cause the loss of his franchise, will 

I 

cause^ the loss of his private license, will cause him 

i 

to remain in a community where he has been so highly 

i 

regarded, as a convicted felon. 

i 

All ofthese causes are punishment, I think, 
which far exceed what has been done. Your Honor has • 

. I 

noted Gobennan on the stand during the course of the i 
trial. I don't even wish to comment about Mr. Goberman, 
and I don't know whether there is such a defense in law 
as to the crime of extortion, a defense of provocation' 
or extreme provocation -- 

THE COURT: That i3, I think, the kind of thing 
that wa3 intended to be raised by the argument that 
this was not the sort of a that was within the 

intent of the Hobbs Act, but I did rule explicitly, 
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and if faced with the question again, would rule again 

i 

i 

that provocation is a reason for going to the authori¬ 


ties and not a reason for taking the law into one's 


own hands. 


MR. flEISELMAN: And I would agree with that, 


your Honor, but I raise the issue in mitigation of 


sentence rather than as an excuse of the jury verdict. 


THE COURT: I understand that. 


MR. MEISELMAN: I also would like to call to 

i 

.. t 

your Honor's attention that by the testimony of all 


of the witnesses on the stand, Mr. McNamara participated 

j 

in none of the violence; he was only present at one 


meeting. He was not present at the second meeting 
THE COURT: No. 

MR. MEISELMAN: There was testimony by Mr. 


i 


i 


Goberman that although there was violence between him 
and Mr. McNamara, it was where he went to throw a 


I 

I 

I 


I 

punch at Mr. McNamara and Mr. McNamara allegedly tried 

( 

I 

to kick him. 


Dut this was the violence between them. So that 

I 

. I 

i 

as far as Mr. McNamara was concerned, he was not present 


when violence took place, except with respect tothis 
minor altercation. 


I respectfully submit, your Honor, 


that in view 

I 
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of all the circumstances of this case, that your Honor 
temper justice with mercy. 

THE COURT: Mr. McNamara, you need not stand. 

| 

You may remain seated as you are. 

Is there any reason why sentence should not be 
imposed on you at this time? | • 

l 

Is there anything that you wish to say, sir, 
on your own behalf with resnect to sentence, before it 
is imposed? 

i 

THE DEFENDANT: Nothing, your Honor. 

THE--COURT: 1 assume in this case, that there is 

• I 

going to be an appeal? 

MR. MEISELMAN: Yes, sir. 

• I 

THE COURT: I, as you know, have already had 
the sentence and have sentenced Mi. Merolla. The 

I 

sentence in thi3 case was a split sentence, under 

1 

Section 3,G51, which provided that he was to be 
confined for three months to a jail-type institution , 

i 

execution of the nalance of the sentence of thirty 
three months was suspended, and he was given five years 

I 

probation. 

My intention here is to impose that much, that i 
sentence also on Mr. McNamara, plus a fine. 

Mr. McNamara, in the total over all perspective 1 
of this case, was the one responsible, in responsible 
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charge of the episode. 

I could not, in conscience, treat him differentl 
than Mr. Merolla. Now, he has a health problem, 

i 

there isn't any question about it, that is a matter 
which I think we must be careful of, if there be an 
affirmance and the sentence might be altered in terms 
of how, when and where he enters upon the service of 

I 

this time. 

We have had these cases before and there isn't 
any necessity to treat a man whose health is somewhat 
impaired, as if it were not impaired at such a time, 

• 

so that he need not be concerned with that aspect as 
it is fairly and completely covered in the pre-sentence 
report. i 

i 

On the jury's verdict of guilty on the single 
count of the indictment, you, Thomas Michael McNamara, 
are sentencedto the custody of the Attorney General of 
the United States, or his duly authorized representa¬ 
tive who shall designate the place of confinement, for 
a period of three years, pursuant to the provisions 
of Section 3651. 

You will be confined for three months, to a 
jail-type institution, and execution of the remainder 
of the sentence, that is thirty three months, is 
suspended and you are placed on probation for thirty 
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three months, subject to the general conditions 
of probation provided by the standing order of the 
Court, and you are fined five thousand dollars. 

I 

Now, Mr. McNamara, you are entitled, of course, 

i 

to appeal from the judgment of conviction that will 
be entered on this sentence. You must appeal within 

. i 

ten days. In view of the financial statement attached 
— you supplied to the Probation Service, I am afraid 

i 

there is no question of Legal Aid. 

I take it you will file a Notice of Appeal and 

I 

you will be mindful that it must be done within ten 
days. 


MR. MEISELMAN: Yes, sir. 


THE COURT: I believe that the whole of the 

i 

i 

record has been transcribed to the last day of 

| 

testimony. 


MR. RITCHIE: It has. 


THE COURT: Do you know whether or not thte 


closing arguments and instructions have been transcribed? 


MR. RITCHIE: They were, your Honor. 


THE COURT: So the only thing not yet transcribed 

i 

will be today's proceedings. 


MR. MEISELMAN: I don't know whether they were 


transcribed to us, but I can verify that. 


THE COURT: Whether or not they have been. 
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are you sure about, Mr. Ritchie? 

MR. RITCHIE: I an fairly sure. 

THE COURT: You must check that right away, 
because if that has not been done, then it will be 

necessary forthwith to order the transcripts, so that; 

! 

the case can be agenda'd to the assigned Judge in 
the Court of Appeals for scheduling in that Court. 

i 

MR. MEISELMAN: May I ask your Honor that there 

i 

be a stay of execution, pending the appeal in this 

i 

matter. 

j 

THE COURT: I believe that he is on personal 

I 

I 

appearance bond. 

MR. MEISELMAN: A ten thousand dollar personal 
reoognizance bond. 

MR. RITCHIE: I would ask that that be continued. 

I 

THE COURT: Defendant will, be released upon his; 
execution of a personal appearance bond covering the 
period of appeal, in the amount of ten thousand dollars, 
without deposit of security. 

I think you may have to go before the Magistrate 
to execute a new formal bond, if the bond already 
executed, does not cover appeal. 

MR. MEISELMAN: As a matter of fact, I have a 
tail slip here, which I think should be approved by 
Mr. Ritchie, and I intend to bring Mr. McNamara before 
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the Magistrate. 

THE COURT: The execution is stayed pending 

appeal. 

MR. MEISELMAN: Thank you, sir. I understand 

/ 

that on a recognizance bond, unless I am wrong, that 
the defendant is limited to the Eastern District of 
New York. 

THE COURT: Yes. I thought that was pretty 
okay in the case of a Suffolk County man. 

It isn't? 

MR. RITCHIE: The original bond, I think, was 

I 

broadened to the continental United States, and I 
would have no opposition — 

MR. MEISELMAN: I would ask that particularly, 
with one exception, that it be the continent of the 
United States and Hawaii, only on one ground, and that 
is starting on January 19, there is a trip planned 
by the Association, which has already been paid for 
by the Association, and for which there can be no 
refund, giving three days in San Francisco and five 
days in Hawaii. 

I would respectfully request that he be permitted 
outside the continental United States. 

THE COURT: Why not make the bail limit then 
the United States? 
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MR. RITCHIE: Except Alaska, or shall we 
include that? 

THE COURT: I don't think we can fairly 
discriminate against Alaska. 

MR. RITCHIE: No opposition. 

MR. GILLEN: Your Honor, in the matter of 

i 

John McNamara, we have a trial date scheduled for 
February 10. 

I have been in contact with Mr. Ritchie and 

j 

Mr. Ritchie has informed me that he written up,I 
think it is form 900, I believe that is the form — 
in any event, the purport of the document is for a 
dismissal nolle pros of the case against John 
McNamara, and from what I understand, this has gone 
to Mr. Ritchie's superior, Mr. McGuire, and it has 
to go to Mr. Trager, and then it will go down to the 
Department of Justice, Criminal Division. 

I wouldimost respectfully request your HOnor 
at this time, that that case of the United States 
versus John McNamara, be adjourned without date, 
pending the determination of favorable action on 
the dismissal notice. 

MR. RITCHIE: Your Honor, I have no opposition 
to that. 

THE COURT: It seemed to me at least sensible, 
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too, in the circumstances of this case, wait until 
the appeal is decided, because in the light, particu-| 

I 

larly of this most recent anti-trust case on interstate 
commerce, and the concern I expressed over how far 
it was going to go on the interstate jurisdiction 

I 

question, it seems to be wide open. 

MR. GILLEN: Ycur Honor is not saying that 

I 

the Department should not act on the dismissal — 

THE COURT: Oh, no, that is a quite separate 


question. 

j 

i 

i 

As I understand it, it is based under a 

j 

different consideration. Is that correct, Mr. Ritchie? 


MR. RITCHIE: Thatis correct. 

THE COURT: He plans to do that quite indepen¬ 
dently, is that right, Mr. Ritchie? 


MR. RITCHIE: Yes, sir. 

MR. GILLEN: Frankly, your Honor, I agree with 
your Honor on the Appellate procedure, not trying a 
case when something is up in the air. However, I 
would like to put on the record, that in the event 
the Department does not act favorably upon Mr. Ritchie’ 
recommendation, which I have no reason to believe 
that they will do otherwise, that it is my intention 
at that time, to make a motion for lack of prosecution, 
not from today on, for lack of prosecution as of the 


8 


25 
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i 

I 

date that the Government moved to sever John McNamara. 

| 

THE COURT: Based on that severance. 

MR. GILLEN: Yes, sir. And we did have a long 

i 

adjournment, as your Honor will recall, from the 
first date, and actually I was going to make my 
motion in the event there was not a favorable disposi-j 

i 

tion— I don't know whether the words are nunc pro 

1 

I 

I 

tunc, but whatever they are, to bring it back to January 

| 

on the motion. 

j 

I ju9t wanted to put that on the record. 

I am not criticizing anyone, but I wanted to 


make sure my position is clear 
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others, conspired, confederated and agreed together to obstruct, delay 
and affect commece and the movement of articles and commodities in 
such commerce by extortion and threat of physical injury and damage 
to the person and property of others 
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►ECIAL 

IDITIONS 

OF 

iBATION 


Sh«>wf\ Ol J{*r'#*jrcd ', 111 , 
Nrrehv lOmmjfrJ to ’.Me .«• 

pursuant to the p 
to a jail type in 
sentence, that is 
placed on probati 
of probation as s 
Oct. 13, 1964. Dc 
is stayed pending 
U.S. 


* r ' ' ,.•cement sbou'd r* ; ’t fx no cnl t jun? to t*f r or* tr 

- »• • uCtd !*c tJtftnrtjht is itijrgc ? j' J .j*\ ted j-J ortff'rd ;h*; The df^enjjht »% 

*• :•!' . ..I rci«l Of julhon/t* ’epre^ent^tive u *^P' jnr"*. nt for 4 pm *1 of 3 V6d T"S 

revisions of Sec. 3C51, to be confined for 3 months 
s ?i. tut ion and execution of the remainder of the 
, 33 months, is suspended and the defendant is 
on for 33 months subject to the standard conditions 
et forth in the standing order of this court dated 
) endar.t is fined $5,000.00. Execution of sentence 
appeal, limits extended to include all of the 


" F I L E 3 

in CJ ERICS 0' c - l 

U s DISTRICT COUS* t 0 *0 

y, 

* JAN 10 1975 


TIMS KiL 
PJL. 


ITI0NAL 

0 ITI 0 NS 

OF 

IBATION 


In addition to the special conditions of probation imposed above, it is herebv ordered that the general conditions of P'ooation ce’ - * e 
reverse side of this ludgment be imp o-J The Cour. mav change the conditions ol probation reduce or esten j t^e pt' .d of r r '’i! on j" : 
any time during the probation per. >: or » thin a muimum probation period of five years pe-mitied by law m... ,vs-e a «a“.it an J •.. • - 
probation for a violation occurring dor r e the probation period. 


WITMENT 

0MMEN 

ATI0N 


The court orders commitment to the custody of the Attorney General and recommends, 


^ (lid ry->~vS^>o 


J P339d. 


It is ordered that me C erk Je >er 
a certified copy of ih., lode-met 
and commitment to I'e U S Mar 
shal or other qua i‘ e J o'f er 





QUO-i id bit. 
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Notice of Appeal 

UNITED STATES DISTRICT COURT 
Eastern District of New York 
73 Cr. 442 


United States of America 
—against— 

•John 1)e I ..iso, John McNamara, Thomas McNamara, 
Alphonse Mkrolla, Ancielo Merolla, Itocco Meroixa, 

Defendants. 


Sirs: 

Please take notice that Thomas McNamara, a defendant 
above-named, hereby appeals to the United States Court of 
Appeals for the Second Circuit from the final judgment 
entered against him on January 10, 1975 in the above-en¬ 
titled action. 

Dated: New York, New York 
January 14, 1975 


Davis Polk & Wardwell 
By /s/ S. Hazard Gillespie 
A Member thereof 
Attorneys for Defendant 
Thomas McNamara 
1 Chase Manhattan Plaza 
New York, New York 10005 
Tel.: 422-3400 
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Notice of Appeal 
To: 

David J. Ritchie, Esq. 

Special Attorney 

Office of United States Attorney for 
the Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 

Mabion Seltzer, Esq. 

The Legal Aid Society 
26 Court Street 
Brooklyn, New York 11242 
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